IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40016

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

JERRY WASHI NGTON and HERBERT EDWARD JAMES,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Eastern District of Texas

(February 2, 1995)

Bef ore GOLDBERG JOLLY, and WENER, C rcuit Judges.
WENER, Circuit Judge:

In this direct crim nal appeal, Defendants-Appellants Herbert
Janes and Jerry Washington conplain that the district court
commtted several errors, sone during their trial and others during
their sentencing on nunerous counts arising fromtheir invol venent
in a drug distribution ring. Finding no error, we affirmtheir
convictions and sentences in all respects.

I
FACTS AND PROCEEDI NGS

Janes ran a drug distributionring (the "Ring") fromhis hone



in Port Arthur, Texas. To assist in adm nistering various aspects
of his business, Janes retained several "enployees," including
Washi ngt on, Leonard Provost, and M chael Jones. Although the Ri ng
primarily sold small quantities of cocai ne base ("crack") to users
in that area, over the years it developed a relatively Ilarge
clientele.

The Ring was finally "busted" as the result of a sting
operation orchestrated by the Jefferson County Narcotics Task Force
(the "Task Force") which conprised both |local and federa
enforcenent authorities, including the Drug Enforcenent Agency
(" DEA"). During several nonths of surveillance and undercover
work, the Task Force was able to gather evidence sufficient to
constitute probable cause to conclude that Janes, Washi ngton, and
Provost were involved in a conspiracy to possess and distribute
crack.

Al t hough the Task Force had | ong suspected that the Ring sold
crack from Janmes' hone, authorities had been unable to obtain
sufficient evidence to arrest Janes and his cohorts. The Task
Force's luck began to change in My 1992, when a confidential
informant ("Cl") who used to traffick in narcotics herself
contacted a Task Force nenber, Detective Robert Cartwight,
offering information regarding the Ring. But even after obtaining
this information, the Task Force still |acked sufficient evidence
to arrest and prosecute nenbers of the Ring.

In July 1992, the Task Force obtained another tip from an



informant,! reporting that the informant had recently observed
Janes selling cocaine from his residence. Based on this
information, the police obtained a warrant and searched Janes'
resi dence, recovering several weapons, ammunition for those
weapons, and a clear plastic baggie containing a powlery residue
t hat subsequent tests revealed to be cocaine. Although the police
sei zed the weapons and the baggie, they nade no arrests at that
time.

In Septenber 1992, the ClI again called the Task Force and
offered additional information regarding the Ring. This tine,
Cartwright put the Cl in contact wth DEA Special Agent Maurice
Ki ng, anot her nenber of the Task Force. After speaking wth Agent
King, the Cl agreed to participate in an undercover sting operation
designed to infiltrate the R ng.

The CI knew Janes and believed that she could convince himto
sell crack directly to Agent King. The Cl's husband had a nephew
living in Louisiana who was roughly the sane age as Agent Ki ng and
who was on probation following his conviction for trafficking in
narcotics. The plan was to have Agent King pose as the nephew,
wth the Cl explaining to Janes that her husband's nephew had
recently noved from Loui siana and was going to help her sell crack
in Port Arthur.

In late October 1992, the plan was set in notion when the C

and Agent King went to Janmes' house to purchase crack. As planned,

11t is unclear fromthe record whether this i nformant was t he
Cl or another person.



the Cl approached Janes and offered to purchase a quarter ounce of
crack. Posing as the nephew, Agent King waited in a car in front
of Janmes' residence until the CI summoned himto conme inside so
that she could introduce him to Janes and his associates,
Washi ngton and Provost. After presenting Agent King as her
husband' s nephew, the CI explained that in the future he would be
t he person who woul d purchase and pick up crack for her.

Over the next nonth or so, the CIl and Agent King returned to
Janes' residence several tinmes to order and pick up crack fromthe
Ri ng. All told, they paid for nore than 100 granms of crack,
actually taking delivery of over half of that anount. In every
i nstance, the order for or the delivery of the crack, or both, took
pl ace in either the garage or the kitchen of Janes' hone.

One objective of the investigation was to have Agent Ki ng deal
directly with Janmes and other nenbers of the Ring rather than
having all transactions funnelled through the C. Early in the
investigation Agent King had conpleted a deal wth Janes
assistant, Provost; it was not until several transactions |ater
(the one that turned out to be the last successful transaction)
that Agent King was able to obtain crack directly from Janes.

Once Agent King was able to deal directly wth Janes, the
focus of the Task Force investigation shifted to determ ning
whet her the Ring could supply a larger quantity of crack. Up to
that point, neither the Cl nor Agent King had placed an individual
order for nore than one-half ounce of crack, so Agent King and the

Cl set out to determ ne whether Janes could supply at |east two



ounces of crack. The C offered James $1200 for that anount, and
Janes accepted the offer.

At this point, however, the undercover plan went awy. Agent
King stopped by Janmes' house to pay for the two ounces of crack,
but m stakenly gave Janmes $1600 rat her than the $1200 negoti at ed by
the Cl. As a result, Janes becane suspicious and confronted the
Cl, telling her that he thought Agent King was a policenman.
Concerned that Agent King's cover had been blown, the Task Force
decided to end its undercover operation and arrest the nenbers of
the Ring on the strength of evidence accunul ated to date.

The Task Force obtai ned warrants to arrest Janes and to search
his hone; and, on Decenber 7, the police entered and searched
Janes' residence. Even though the search yi el ded no narcotics, the
Task Force did recover nunerous weapons and abundant evi dence of
drug trafficking activity including a portable scale, several radio
scanners capabl e of nonitoring police frequencies, and a soda can
containing a secret conpartnent in which narcotics coul d be hi dden.
Janes returned to his hone while the search was in progress,
wher eupon he was taken into custody and advised of his rights.
Washi ngton and Provost were arrested | ater.

In January 1993, a grand jury returned a sixteen-count
i ndi ct nent (subsequently superseded by an eighteen-count
indictnment) that charged Janmes, Washington, and Provost as
codefendants in a conspiracy to distribute and possess crack.?

Addi tional ly, Janmes was charged with (a) four counts of possession

221 U.S.C. §§ 841(a)(1), 846 (1988).
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with intent to distribute crack,® (b) one count of attenpting to
possess with intent to distribute crack,* (c) five counts of use of
or carrying a firearmduring and in relation to a drug trafficking
crime,®> and (d) three counts of possession of a firearm by a
convicted felon.® |In addition to the conspiracy count, \Washi ngton
was charged with use of or carrying a firearm during and in
relation to a drug trafficking crine,’ and Provost was nanmed i n one
count of possession with intent to distribute crack.?

Provost began to cooperate with the Task Force al nost
imedi ately after he was taken into custody. He agreed to plead
guilty to one count of possession with intent to distribute crack
and to cooperate with the governnent, in exchange for which the
governnent agreed to dism ss his conspiracy charge.

At trial, the governnent introduced an overwhel m ng anount of
evi dence establishing Janes' and Washington's guilt. |In addition

to substanti al physical evidence, the governnment proffered nunerous

33d. 88 841(a) (1), 841(b)(1)(B)(iii).
‘1 d. 88 841(b)(1)(A), 846

°18 U.S.C. 8§ 924(c)(1). The jury convicted Janes on all five
counts, but the governnent dism ssed three of these counts before
the district court entered judgnent. In that judgnent, the
district court incorrectly |isted Janes' offense as a violation of
8 922(c)(1), but in both the indictnent and the description of the
offense in that judgnent it is clear that Janes was convicted of
violating 8§ 924(c)(1).

61d. 8§ 922(g). When the governnent dism ssed the three
8 924(c) counts, it also dropped two of these § 922(g) counts.

Id. § 924(c)(1).
821 U.S.C. §§ 841(a)(1), 841(b)(1)(B)(iii).
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W t nesses, two of whon))Provost and M chael Jones))were forner
menbers of the Ring. The C and Agent King also testified
regardi ng the crack purchases they had nade fromthe Ring at Janes
resi dence.

Based on this and all other evidence, the jury found Janes and
Washi ngton guilty on all counts. The district court sentenced
Janes to a total of life inprisonnent plus twenty-five years
(followed by a period of supervised release), and Washi ngton was
sentenced to a total of 295 nonths inprisonnment (followed by a
period of supervised release). After sentencing, Washi ngton noved
for a new trial charging that the governnent did not produce
certain evidence that woul d have tended to i npeach the credibility
of two governnment w tnesses))the CI and Cartwight. The court
consi dered argunents fromeach counsel as to the i nportance of this
new y di scovered information, then denied Washi ngton's notion for
a newtrial. This appeal followed, wth Washi ngton proceeding in
forma pauperis.

I
ANALYSI S
On appeal, both Janmes and Washi ngton rai se nunerous poi nts of

error. W address seriatimthose having facial nerit.?®

°Janmes also clains that the crack-powder cocai ne sentencing
schene violates equal protection and urges that the evidence is
insufficient to support his conviction on two counts of violating
21 U.S.C. 8 924(c), but neither argunment has nerit under the well -
settled law of this circuit. See, e.qg., United States v. \Watson,
953 F.2d 895, 896 (5th Cr.) (sentencing schene not violative of
equal protection), cert. denied, 112 S. C. 1989 (1992); United
States v. Beverly, 921 F.2d 559, 562-63 (5th Cr. 1991) (per
curiam) (on simlar facts, evidence sufficient to support 8 924(c)

7



A JAMES

1. Ri ght of All ocution

Janmes contends that the district court failed to afford him
the right of allocution: He insists that the judge did not
ascertain directly from Janes whether he wi shed to exercise his
right personally to address the court. This om ssion, contends
Janes, mandates that we remand for resentencing so that he can
exercise this "absolute" right.

Federal Rule of Crimnal Procedure 32(a)(1)(C requires that
a sentencing court "address the defendant personally and determ ne
if the defendant wi shes to nmake a statenment and present any
information in mtigation of the sentence.” The Suprene Court has
adnoni shed that "trial judges should | eave no room for doubt that
t he def endant has been i ssued a personal invitation to speak prior
to sentencing. " If the defendant is not afforded the opportunity

personally to speak in his own behalf before sentence is inposed,

conviction); United States v. Ml i nar-Apodaca, 889 F. 2d 1417, 1419-
23 (5th Gr. 1989) (sane).

Both Janmes and Washington conplain that the district court
used unreliable information in determning that they trafficked in
more than 1.5 kilograns of crack))the quantity of crack fromwhich
each defendant's base of fense | evel was cal cul at ed))but the record
utterly refutes their contention. See United States v. CGeorge, 911
F.2d 1028, 1030 (5th Gr. 1990) (per curiam (stating that "the
court is not confined solely to matters included in [the
presentencing investigation report] and may base "its sentencing
decisions on nmatters not raised in [that report].'" (quotation
omtted)).

Green v. United States, 365 U. S. 301, 305 (1961).
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then ""resentencing is required."' "

Prior to sentencing Janes, the district judge stated,
"[b]l]efore sentence is inposed, |'ll hear from M. Janmes and from
M. Jagm n" (Janmes' counsel). "First, M. Janmes, or whi chever way
you want to do it. M. Jagmn." Janes' counsel responded by

pl eading for the inposition of the m ni numsentence required under
the United States Sentenci ng Conm ssion Guidelines ("CGuidelines").
After listening to Jagmn's entreaty, the district judge responded
that he would sentence Janes to the m ni num sentence required by
|aw and then proceeded to do so, w thout renewi ng his previous
offer to Janes personally to address the court. After sentencing
Janes, the district judge concluded the proceedi ng by asking, "Is
there anything further, M. Jagmn?," to which M. Jagmn
responded, "No, your Honor." Neither Jagm n nor Janes objected to
the judge's failure to issue a second invitation to Janes to speak
to the court before being sentenced.

The judge's failure to renew his offer of allocution, urges
Janes, offends Rule 32(a)(1)(C. We disagree, finding nost

persuasi ve the reasoning of the Seventh Circuit in United States v.

Franklin.'?2 In that appeal, the circuit court faced a factua
situation essentially indistinguishable fromJanes' and held that
a district judge's failure to renew a previous offer of allocution

does not violate Rule 32. W, like the Seventh Circuit before us,

YUnited States v. Anderson, 987 F.2d 251, 261 (5th Cr.)
(quoting United States v. Dom nguez-Hernandez, 934 F.2d 598, 599
(5th Cir. 1991)), cert. denied, 114 S. O. 157 (1993).

12902 F.2d 501 (7th Gir.), cert. denied, 498 U S. 906 (1990).
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do not believe that Rule 32 requires "[t]he district court . . . to
renew his invitation or inquire why [the defendant] did not accept
his invitation. "

In Franklin, the sentencing judge stated prior to sentencing:

"All right, M. Rose (defendant's attorney) and M. Anderson [the

defendant], do either or both of you have any statenent that you

want to make in mtigation of sentence that the court ought to

consider in determning the appropriate sentence in this case?"!
Anderson's counsel then proceeded to nmake a presentation to the
court, arguing for a sentence in the | ower range of the CGuidelines.
The sentencing judge then asked Anderson's counsel to conment on
two i ssues that were troubling to the court; counsel responded; and
the court then spoke to the prosecution. The judge again addressed
def ense counsel and asked, "[i]s there anything you want to state
further, M. Rose?" M. Rose added nothing, and the court
proceeded to sentence Anderson.

The Seventh Circuit held that, inasnmuch as the district court
addressed t he defendant by nane and asked whet her he had anything
to say in mtigation of his sentence, Rule 32(a)(1l)(C had been
satisfied. That court distinguished the circunstances before it
fromthose in which the judge's failure to address the defendant by

nane necessitates a remand for resentencing.?® The Franklin court

B3] d. at 507.
141 d. (alteration and enphasis in original).
131d. (citing United States v. Van Drunen, 501 F.2d 1393, 1399

(7th Cr.), cert. denied, 419 U. S. 1091 (1974) and United States v.
Posner, 868 F.2d 720, 724 (5th Cr. 1989)).
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expressly rejected the notion that when a defendant's counsel
responds first to the <court's otherw se-adequate offer of
allocution, Rule 32(a)(1)(C) requires that the district judge renew
his personal invitation to the defendant after defendant's counsel
has spoken to the court. In words equally applicable here, the
Seventh Crcuit stated:
Wsely, neither Rule 32(a)(1)(C nor any case |aw requires
such a rigid procedural formula. Neither [the defendant] nor
his counsel indicated that [the defendant] w shed to accept
the court's invitation to speak on his own behalf. Since the
district judge was not required to renew his invitation or
inquire why [the defendant] did not accept his invitation
[the defendant] was not denied his right of allocution.?®
As in Franklin, the record in the instant case nmakes
unquestionably cl ear that before sentencing the trial judge invited
Janes, by nane, to address the court. W are satisfied that by so
doi ng, Janes coul d not have hel ped but understand that he had been
i ssued a personal invitation by the trial judge to speak to the
court before being sentenced; Janes nerely failed, or by his

silence declined, to avail hinself of the opportunity to do so.

2. Prosecutorial M sconduct: d osi ng Ar gunent

Janes conplains that his trial was fundanentally unfair
because the prosecution nmade several statenents during closing
argunent to the jury that, according to Janmes, vouched for the
credibility of governnment witnesses and chal |l enged the veracity of
def ense w t nesses. As Janes did not object to these statenents
cont enpor aneously or otherwi se object prior to appeal, "we nust

consider [first] whether the statenents were inproper and, if so,

16] d.

11



[ second] whether they anounted to plain error under Fed. R Crim
P. 52(a)."Y

a. Propriety of the Statenents

The lawis clear that in closing argunent a prosecutor may not
personal ly vouch for the credibility of a governnent wtness, as
doing so may inply that the prosecutor has additional persona
know edge about the witness and facts that confirm such w tness'
testimony, or may add credence to such witness' testinony.® Janes
conplains that the prosecution violated this clear prohibition
three tines: (1) when in sunmarizing the responsibility of
cooperating wi tnesses the prosecutor stated, "[t]heir obligationis
to cooperate and tell the truth"; (2) by commenting that, " e're
not exaggerating, we're telling you exactly what happened”
(enphasi s added); and (3) after questioning rhetorically whether a
governnment w tness, Jones, was "nmaki ng up" stories, the prosecutor
answered his own question by responding, "I don't think so"
(enphasi s added). Al though at first blush))and taken out of
context))several of the prosecutor's statenents m ght appear to be
i nper m ssi bl e vouching, when viewed in the context in which they

were made, we see clearly that no such personal assurances were

YUnited States v. Thonmas, 12 F.3d 1350, 1367 (5th Cir.), cert.
denied, 114 S. . 1861 and 114 S. C. 2119 (1994); United States
v. Carter, 953 F.2d 1449, 1460 (5th Cr.) (when defendant does not
object to statenents at trial, "we wll reverse only if the
coments rise to the level of plain error"), cert. denied, 112 S.
Ct. 2980 (1992); United States v. Sinpson, 901 F.2d 1223, 1227 (5th
Cr. 1990) ("If the defendant has not objected to the portion of
the closing argunent he chall enges on appeal, we review only for
plain error."), cert. denied, 114 S. C. 486 (1993).

18See Carter, 953 F.2d at 1460.
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of fered by governnent counsel

"W nust review the allegedly inproper argunent “in |ight of
the argunment to which it responded.'"® During trial, defense
counsel contended that the plea agreenents between governnent
W tnesses and the prosecution invited the wtnesses to perjure
thenselves so as to procure |esser sentences. In such
circunstances, "the governnent “may even present what anbunts to
bol stering argunent if it is specifically done in rebuttal to
assertions made by defense counsel in order to renove any stigma
cast upon [the prosecutor] or his witnesses.'"?° Even if these
statenents were tantanount to bol stering, such bol stering woul d not
have been inproper in this case.

But we do not believe that the prosecution's reference to the
obligations of cooperating witnesses did anount to bol stering.
Taken in context, the prosecution nerely argued that the plea
agreenents, which had been entered into evidence, provided little
nmotivation for cooperating wtnesses to testify falsely. A
prosecutor is not forbidden to argue that " the fair inference from

the facts presented is that a witness has no reason to lie.'"?2

1Thomas, 12 F.3d at 1367.

201d. (quoting United States v. Dorr, 636 F.2d 117, 120 (5th
Cir. 1981)).

2l1See United States v. Saenz, 747 F.2d 930, 940 (5th Cir. 1984)
(quoting United States v. Bright, 630 F.2d 804, 824 (5th Cr.
1980)), cert. denied, 473 U. S. 906 (1985); see also United States
V. Robles-Pantoja, 887 F.2d 1250, 1256 (5th G r. 1989) (stating
that prosecutor did not bolster his wtnesses, rather he nerely
urged jury to assess notives and bias of prosecution w tnesses as
they woul d assess those of any w tness).

13



Mor eover, a prosecutor is not prohibited from"recit[ing] to
the jury those inferences and concl usions he wishes [the jury] to
draw from the evidence so long as those inferences are grounded
upon t he evidence."?2 |In each of the other two instances of all eged
bol stering, that is clearly all that the prosecution was attenpting
to do. Wen the prosecution commented, "we're not exaggerating,"
and "I don't think so," it was inviting the jury to conpare the
credibility of the governnent's wtnesses with that of those who
testified for the defense, even though we concede that the
prosecutor's choice of the first person pronouns may have been a
bit unfortunate. The purpose of closing argunent is to assist the
jury in analyzing and evaluating the evidence,? and we are
convinced that here the prosecution did nothing nore.

W also find neritless Janes' argunent the prosecution
inproperly offered its personal view of the credibility of defense
W tnesses in two other instances when the prosecution ventured the
opi nions that one defense witness was "lying," and that another
def ense witness "was not being truthful." Taken in context, these
two statenments are nerely further exanples of the prosecution's
reciting evidence in the record))this tineg, conflicting
evi dence))and then attenpting to persuade the jury to arrive at a

certain conclusion based on that evidence. There is nothing

2United States v. Loney, 959 F.2d 1332, 1343 (5th Cr. 1992);
United States v. Wbb, 950 F.2d 226, 230 (5th G r. 1991) (per
curiam), cert. denied, 112 S. . 2316 (1992).

2See United States v. Phillips, 664 F.2d 971, 1030 (5th G
Unit B Dec. 28, 1981), cert. denied, 457 U S. 1136 and 459 U.
906 (1982).

r.
S.
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i nper m ssi bl e about a prosecutor's pointing out inconsistent facts
or testinony in the record and arguing that the jury shoul d adopt
a particular conclusion based on that evidence.? G ven the
evi dence before the jury, therefore, we find nothing inappropriate
about the prosecution's coments in closing argunent.

b. Pl ain Error

Even assum ng arguendo that we were to find any or all of
these statenents inproper, such a finding would not here require
reversal. Reversal for plainerror is required only when the error
is prejudicial, i.e., "it nust have affected the outcone of the
District Court proceedings."?® 1In determning the overall degree
of prejudice in a prosecutor's closing argunent, we consider the

district court's cautionary instructions to the jury? and the

24See Loney, 959 F.2d at 1343 (stating that it was not
inperm ssible to call defendant a "liar" based on evidence that
indicated that defendant's statements and actions were not
consi stent).

2®United States v. Qano, 113 S. C. 1770, 1777-78 (1993); see
FED. R CRM P. 52(b) ("Plain errors or defects affecting
substantial rights may be noti ced al t hough t hey were not brought to
the attention of the court."); see, e.q., Bradford v. Witley, 953
F.2d 1008, 1013 (5th Cr.) (referring to defendant as "liar" no
violation of substantive rights in context of entire closing
argunent), cert. denied, 113 S. C. 91 (1992); United States v.
Nanez, 694 F.2d 405, 410 (5th Cr. 1982) (holding that for
bol stering to constitute plain error, the prosecutor nust have
"intertw ned his own personal and official credibility with that of
the wtnesses"), cert. denied, 461 U S. 909 (1983).

2See, e.g., United States v. Andrews, 22 F.3d 1328, 1343 n. 16
(5th Gr.) (stating that we have held that "an inproper statenent
by the prosecutor was harmess, in light of the district court's
instruction that "the attorneys' statenments are not evidence to be
considered by the jury."" (quoting United States v. Morris, 568
F.2d 396, 402 (5th CGr. 1978)), cert. denied, 115 S. C. 346
(1994).

15



strength of the evidence agai nst each defendant.?” 1In light of the
district court's proper jury instruction and the quantum of
evidence establishing guilt, any putatively inproper closing
argunent by the prosecutor here certainly would not rise to the
| evel of plain error.

3. Sent enci ng Ent r apnent

W al so reject Janmes' contention that his right to due process
was violated by the Task Force when it del ayed arrest and ordered
nmore crack, for the purported purpose of exposing Janes to a | onger
termof incarceration under the Guidelines. This "trendy" argunent
appears to be in vogue currently; it has recently been proffered by
numer ous def endants around the country, being referred to variously
by the courts as "sentencing entrapnent” or "sentencing factor

mani pul ation."?® Until now, however, we have not had occasion to

2"United States v. Carter, 953 F.2d 1449, 1457 (5th Cr.)
(consi dering magni tude of the prejudicial effect of the statenents,
efficacy of cautionary instructions, and strength of evidence of
guilt), cert. denied, 112 S. C. 2980 (1992); United States v.
Si npson, 901 F.2d 1223, 1227 (5th Cr. 1990) (sane), cert. denied,
114 S. . 486 (1993); see, e.qg., United States v. Robl es-Pantoj a,
887 F.2d 1250, 1256 (5th Cir. 1989).

28\ are aware of only one case, United States v. Staufer, 38
F.3d 1103, 1107-08 (9th Gr. 1994), in which a federal court of
appeals has reversed a sentence based on a finding that the
def endant was subjected to sentencing entrapnent. The Eighth
Circuit appears to have adopted the theory, United States v. Barth,
990 F.2d 422, 425 (8th Cr. 1993), and the Eleventh Circuit has
expressly rejected it, United States v. WIllians, 954 F.2d 668,
672-73 (11th Cr. 1993). Mny of the remaining circuit courts of
appeal s, including ours, have not yet been presented with facts
requiring that they squarely address this issue. See, e.qg., United
States v. Brewster, 1 F.3d 51, 55 n.5 (1st Cr. 1993); United
States v. Rosa, 17 F.3d 1531, 1551 (2d Cr.), cert. denied, 115 S.
Ct. 211 (1994); United States v. Raven, 39 F.3d 428, 438 (3d Cr.
1994); United States v. Jones, 18 F.3d 1145, 1154 (4th Cr. 1994);
United States v. Miurphy, 16 F.3d 1222 (6th Cr. 1994) (table

16



address the viability of this proposition, and we concl ude that we
need not do so today given the facts before us.
Two witnesses testified that Janes actually supplied crack in

an aggregate quantity far greater than the anount that he now

al l eges the governnent continued to purchase over tinme for the
pur pose of increasing the quantity of drugs for which he could be
sentenced. Such testinony alone refutes any claimthat Janes was
predi sposed to deal only in a cunmul ative quantity snmaller than the
total anount purchased by the governnent. 2®

4. Sent enci ng CGui del i nes

Janes al so advances several points of error regarding his
sentence under the Cuidelines. W review de novo a district
court's application of the Guidelines, but will reverse factua
findings nade during sentencing only if they are clearly
erroneous. 3

a. § 2D1.1 Enhancenent

opi ni on) (unpublished) (text available 1994 W 18008, at *4);
United States v. Cotts, 14 F.3d 300, 306 n.2 (7th Gr. 1994)
Baughnman v. United States, 992 F.2d 1222 (10th Gr. 1993) (table
opi ni on) (unpublished) (text available 1993 W. 141198, at *1).

2Barth, 990 F.2d at 424 (defining "sentencing entrapnent" as

"“"outrageous official conduct [that] overcones the will of an
i ndi vi dual predisposed only to dealing in small quantities for the
pur pose of increasing the amount of drugs . . . and the resulting

sentence of the entrapped defendant. (quotations omtted)); see
Staufer, 38 F.3d at 1106 ("Sentencing enhancenment or "~ sentencing
fact or mani pul ati on' occurs when a " def endant, alt hough predi sposed
to conmt a mnor or |lesser offense, is entrapped in commtting a
greater offense subject to greater punishnent.'" (quotation
omtted)).

30See United States v. Wnbish, 980 F.2d 312, 313 (5th Gr.
1992), cert. denied, 113 S. Ct. 2365 (1993).
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Janes first contends that the district court erroneously
enhanced his sentence two |levels under 8§ 2D1.1 for his possession
of a firearmduring a drug trafficking offense. He conplains that
the district court "double counted" by first convicting himof two
counts under 8§ 924(c) for the possession of two firearns and then
enhanci ng his sentence under 8 2D1.1 for possessing a firearmin a
drug trafficking offense. True, a sentencing court may not enhance
a drug trafficking sentence based on a defendant's possession of a
firearmif the defendant also is convicted under § 924(c) for the
possession of that same firearm3 But no such double counting
occurred here.

Janmes was convicted under 8 924(c) based on his use of or
carrying two specific guns: a Sundance Model A-25, .25 caliber
pi stol, and a Conpanhia Brasileira De Cartuchos Mdel SB, 12 gauge
shotgun. But his sentence was enhanced under 8§ 2D1.1 because the
court found that Janes arnmed Washington with a third gun bel ongi ng
t o JanessQa bl ue-steel, .25 caliber, sem -automati c handgunsgso t hat
Washi ngton could protect hinself and his drugs while conducting a

particular drug transaction. Janes was neither indicted nor

31See United States v. Rodgers, 981 F.2d 497, 500 (11th Cir

1993) (per curian) (inproper to convict under 8§ 924(c) and to
enhance sentence based on possession of the sane weapon); United
States v. Harris, 959 F.2d 246, 266 (D.C. Cr.) (per curiam
(sanme), cert. denied, 113 S. C. 362 and 113 S. . 364 (1992); cf.
United States v. Cabral-Castillo, 35 F.3d 182, 188 (5th G r. 1994)
(di scussi ng doubl e counting), petition for cert. filed, (U S. Jan.
3, 1995) (No. 94-7524); see also US S G § 2K2.4 comentary
("Where a sentence under this section is inposed in conjunction
wth a sentence for an underlying offense, any specific offense
characteristic for the possession, use, or discharge of an
explosive or firearm. . . is not to be applied in respect to the
gui deline for the underlying offense.").
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convicted under 8§ 924(c) for the use of or carrying that pistol.
The district court therefore did not nmake a doubl e-counting error
i n enhanci ng Janes' sentence under 8 2Dl1.1 based on its finding
t hat Janmes' codefendant, WAshi ngton, possessed that pistol during
a drug trafficking offense.® As the Eleventh Circuit recently
expl ai ned, wunder such circunstances an enhancenent is entirely
proper because two arnmed nen pose a much greater threat to public
saf ety than does one.

b. James' Role in the Ofense

Janmes al so contests the district court's increase of his base
of fense |l evel by four onits finding that he was the "organi zer and
| eader of a crimnal activity that had five or nore participants. "3
Janes conplains in particular that there is insufficient evidence
to support a finding that he supervised five participants in the
Ring, which Janes clains is a prerequisite of this enhancenent.
But we have held that proof that a defendant supervised only one
other cul pable participant is sufficient to make that defendant

eligible for this enhancenent,* and here the evi dence proves that

32See United States v. Kimmons, 965 F.2d 1001, 1011 (11th Cr
1992) (sentence enhancenent not i nproper when 8 2B3.1 enhancenent
and 8 924(c) conviction did not involve the same firearm or the
sane possession), vacated and renanded on ot her grounds, 113 S. C
2326 (1993), reinstated on remand, 1 F.3d 1144 (11th Cr. 1993).

8 d.

3U.S.S. G 8§ 3Bl.1(a) (enhance base offense |level four levels
"[1]f the defendant was an organizer or |eader of a crimnal
activity that involved five or nore participants or was ot herw se
extensive.").

®United States v. Ckoli, 20 F.3d 615, 1616 (5th Cr. 1994).
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Janes supervised three at a m ni num Washi ngt on, Provost, and
M chael Jones.
B. VWASHI NGTON

1. Brady Viol ation

Washi ngton clains that he was denied a fair trial because the
governnent failed to disclose evidence tending to inpeach the
credibility of two governnent witnesses))the Cl and Cartwight. 1In
particul ar, Washington conplains that the prosecution failed to
di scl ose evidence that Cartwight))and possi bly an Assistant U S.
Attorney ("AUSA") as well))had asked a Texas parole board to stop
its revocation proceedings against the C. The governnent's
failure to disclose that information, concludes Wshington,
requires that his conviction be overturned. W are not convi nced.

In Brady v. Maryland,*® the Suprene Court stated that "the

suppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidence is materi al
either toguilt or to punishnment, irrespective of the good faith or
bad faith of the prosecution.” "lnpeachnent evidence . . . as well
as excul patory evidence, falls within the Brady rule."?

For cases invol ving prosecutorial failure to disclose evidence
favorabl e to the accused (such as the i npeachnent evi dence at issue
here), "[t]he evidence is material only if there is a reasonable

probability that, had the evidence been disclosed to the defense,

36373 U. S. 83, 87 (1963).

3’United States v. Bagley, 473 U S. 667, 676 (1985) (citing
Gagliov. United States, 405 U S. 150, 154 (1972)).

20



the result of the proceeding would have been different. A
“reasonabl e probability' is a probability sufficient to underm ne
confidence in the outcone."?38

When we consider the record as a whole, our confidence in the
outcone of this case is not shaken by this newy discovered
information. Indeed, considerabl e other evidence was presented to
the jury to show that the CI nmay have been biased or may have had
an interest in testifying for the governnent. At trial it was
reveal ed, for exanple, that the C was paid for expenses incurred
during her work as an informant, and that another AUSA wote to a
Parish District Attorney's office in Louisiana to request that she
receive favorable treatnent. The CI also testified as to her
belief that the reason the parole board did not revoke her parole
was her decision to participate in the Task Force's investigation
and to testify inthis case.* Information that Cartwight (or even
an AUSA) had contacted a Parole Board to try to stop revocation
proceedi ngs would nerely have been cumulative of the Cl's own

testinony in this regard.

% d. at 682 (plurality) and id. at 685 (Wite, J.,
i ndi

concurring); see id. at 677 ("A f ng of materiality of the

evidence is required under Brady. . . . Anewtrial isrequired if
“the false testinmony could . . . in any reasonabl e |ikelihood have
affected the judgnent of the jury . . . ." (quotations omtted)).

¥The Cl testified as foll ows:

Q You think your testinony in this case and your work with
the DEA has sonething to do with your not having your
parol e revoked?

A Sure, | believe that.
Q It does, doesn't it?
A Yes.
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Nei t her are we convi nced that either Janmes or Washi ngt on woul d
have been acquitted had this undisclosed information been nade
available to the defense to inpeach Cartwight. The record nmakes
clear that Cartwight was a relatively insignificant w tness,“°
whose testinony was limted primarily to the chain of custody of
the narcotics and events regardi ng the apprehensi on and arrest of
Janes; and neither Janmes nor Washington contest Cartwight's
version of the facts surrounding either of those events.

We also reject Washington's contention that his conviction
shoul d be overturned as the product of the know ng use of perjured
testimony.4 W first note that there is no evidence that the
prosecution know ngly used perjured testinony; as the district

court found, Washington nerely "out discovered" the governnent.
Moreover, even though after trial two parole board enployees
contradicted Cartwight's testinony that he did not try to
i nfl uence the parol e board's proceedi ngs, that al one does not prove
that Cartwight's testinobny was perjurious. | nconsi stency of
testi nony anong Wi tnesses can as easily be explained as the result
of faulty recollections or differences of opinions. And, even if

there was sone |lying going on, who is to say that Cartwight was

the liar?

W note that Provost, the Cl, Agent King and, to a | esser
extent, M chael Jones, provided the nost damagi ng testi nony agai nst
Janes and Washi ngton

“United States v. Anderson, 574 F.2d 1347, 1355 (5th Cir.
1978) (stating that "the know ng use by the prosecution of false
evidence or perjured testinony which is material to the issues in
acrimnal trial is a denial of due process"); see United States v.
Bernea, 30 F.3d 1539, 1565 (5th G r. 1994) (quoting Anderson).
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Even nore inportant, however, is the fact that Cartwight's
allegedly perjurious statenents have nothing to do wth
Washi ngton's guilt or innocence; rather, they concern a conpletely
collateral matter))whether Cartwight attenpted to intercede in the
parol e board's deliberations on behalf of the C. Reversal is
required only if the testinony is material, i.e., if its use
"creates a reasonabl e likelihood that the jury's verdict m ght have
been different."4? Gven the extrenely tangential nature of this
undi scl osed information, the I|imted scope of Cartwight's
testinmony at trial, and the overwhelmng quantity and quality of
the other evidence in the record supporting the jury's verdict, we
conclude that Cartwight's testinony))even if perjurious))"does not
cast “serious doubt' upon the correctness of the jury verdict or
the fairness of the trial."*

2. Evidentiary Rulings: pi ni on Testi nony

Washi ngton al so contends that the district court reversibly
erred in admtting five "expert" opinions by two governnent agents
and the CI regarding the operations and nethods of drug

trafficking.* The rule is well-established that an experienced

42Ber mea, 30 F.3d at 1565.

431d. (quoting United States v. WIllis, 6 F.3d 257, 263 (5th
Cir. 1994)).

4“Washi ngton' s argunent could al so be interpreted to chall enge
the testinony as inpermssible profile evidence. United States v.
Wllianms, 957 F.2d 1238, 1240-41 (5th Gr. 1992); see Speer, 30
F.3d at 610 n. 3. The record nekes clear, however, that those
opi ni ons were not offered for that purpose. Conpare WIllians, 957
F.2d at 1241-42 (finding governnment introduced and argued evi dence
in a manner to prove substantive guilt based on defendant's
simlarity to profile) with Speer, 30 F.3d at 610 & n. 3 (concl udi ng
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narcotics agent may testify about the significance of certain
conduct or nethods of operation unique to the drug distribution
busi ness,* as such testinony often is helpful in assisting the
trier of fact understand the evidence.* Here, the trial court did

not abuse its discretion in admtting the subject opinions into

that witness nerely analyzed evidence in light of his special
know edge as an expert in narcotics trafficking).

“®United States v. Kusek, 844 F.2d 942, 949 (2d CGir.) (stating
that " [t]he operations of narcotics dealers are a proper subject
for expert testinony under Rule 702'" (quotation omtted)), cert.
deni ed, 488 U S. 860 (1988); accord United States v. DeSoto, 885
F.2d 354, 360 (7th Gr. 1989); United States v. Espinosa, 827 F.2d
604, 612 (9th Gr. 1987), cert. denied, 485 U S. 968 (1988); see,
e.q., Speer, 30 F.3d at 609 (DEA agent's testinony that possession
of scale and 30 grans of <cocaine is consistent wth drug
trafficking); United States v. Boney, 977 F.2d 624, 631 (D.C. G
1992) (officer's testinmony matching particul ar defendants and their
actions with paradigmroles in a cocaine sale); United States v.
Arnendari z-Mata, 949 F.2d 151, 155 (5th Cr. 1991) (DEA agent's
testinony as to the neaning of certain "code words" and
significance of sone of defendant's actions), cert. denied, 112 S.
Ct. 2288 (1992); United States v. Dunn, 846 F.2d 761, 762 (D.C
Cir. 1988) (no abuse of discretionto allow expert to testify that
nature of activities in a townhouse suggested "a retail operation
used for the everyday distribution, distributing of primarily crack
and heroin"); Espinosa, 827 F.2d at 611-13 (no abuse of discretion
to permt officer to state that in his opinion trade of packages
was an exchange of narcotics for noney); United States v. Young,
745 F.2d 733, 760-61 (2d Cr. 1984) (testinony regarding
paraphernalia one would expect to find in a heroin "mll|"), cert.
denied, 470 U. S. 1084 (1985); United States v. Carson, 702 F.2d
351, 369 (2d Cir. 1983) (no abuse of discretionto permt agents to
testify that defendant's furtive activity appeared to themto be
sale of narcotics), cert. denied, 462 U S. 1108 (1983).

“FED. R EviD. 702 (stating that wi tnesses with specialized
know edge may express an opi ni on where such know edge "w I | assi st
the trier of fact to understand the evidence or to determ ne a fact
inissue"); see FED. R Evip. 701 (providing that |lay w tnesses may
express opinions or inferences that are "(a) rationally based on
the perception of the wtness and (b) helpful to a clear
under st andi ng of the witness' testinony or the determ nation of a
fact in issue").
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evi dence. ¥’

But even if admtting any or all of the questioned opinion
testinony had been error, reversal would not be required. To
repeat, the governnent presented overwhel m ng evi dence est abl i shing
Washi ngton's guilt; thus any error that the court nmay have nmade in
adm tting those snippets of opinion was harnl ess. “®

1]
CONCLUSI ON
Finding no reversible error, we affirmin all respects the

convi ctions and sentences of Janes and WAshi ngt on.

4’Speer, 30 F.3d at 609 (quoting Wllians, 957 F.2d at 1240-
41) .

48See Schneble v. Florida, 405 U. S. 427, 432 (1972); United
States v. Lui, 941 F.2d 844, 848 (9th Cr. 1991).
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