IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40005
No. 94-40006
No. 94-40007

(Consol i dat ed cases)

M LANE POVNERS
Peti ti oner- Appel | ant,

ver sus

COWM SSI ONER OF | NTERNAL REVENUE
Respondent - Appel | ee.

Appeal fromthe Decisions
of the United States Tax Court

(April 13, 1995)
Bef ore GARWOOD, JOLLY and STEWART, Circuit Judges.
CARL E. STEWART, Circuit Judge:

In our opinion in this case, reported at Powers v.

Comm ssioner, 43 F.3d 172 (5th Gr. 1995), we concluded that

taxpayer M Lane Powers, as a prevailing party, was entitled to the
litigation costs that related to his success on appeal.! O the
issues in dispute in the consolidated appeal, we determ ned that
Powers had prevailed on the NOL carryback issue, on three out of
the four tinme periods at issue for which the tax court had not
awar ded fees, but that he had lost on the hourly fee issue. W

found that his | osses were not of such magnitude so as to deprive

126 US. C 8§ 7430 authorizes such an award to a prevailing
party in tax litigation against the Internal Revenue Service.



him of prevailing party status under § 7430. Thus, we invited
Powers to submt an application for attorneys' fees and costs,
providing us with informati on on costs expended on his appeal.
The governnent argues in its opposition to the fee application
that Powers should not be entitled to anything for his fees on
appeal relating to the net operating | oss carryback issue because
its position was not unreasonable on this issue. The
"reasonabl eness"” or "substantial justification"” of the governnent's
position in defending this appeal is an appropriate inquiry under
8§ 7430. The nere fact that a taxpayer prevails on appeal does not
automatically entitle himto attorney's fees.
The governnent argues that it was not acting unreasonably in
chal | engi ng Powers on the carryback i ssue, and that the Tax Court's
finding inits favor on the carryback i ssue supports its position.

In Huckaby v. Conm ssioner, 804 F.2d 297 (5th Cr. 1986), we

observed that a victory in the [ ower court does not automatically
mean the I RS acted reasonably. The governnent's position can be
unreasonable if its argunents "rang hollow or were specious or

defied its own requlations."” (enphasis added) Huckaby at 299. In

our opinion in the case at bar, we found that the Treasury
Regul ations require that the correct section of the Internal
Revenue Code be cited in an election to carry forward a net
operating loss and to waive the right to carryback. Nonethel ess,
t he governnent nmai ntai ned that a proper el ecti on had been nade even
t hough t he wong code section was cited in the taxpayer's purported

el ection. Under Huckaby, we conclude that the governnent's



position before the Tax Court and on appeal defied its own
regul ati on and was t hus unreasonabl e. ?

In his application, Powers requests $20,076.35, or 80% of a
total expenditure of $25,095. 44. He arrives at this figure by
noting that he was entirely successful in cases 94-40005 and 94-
40006 (tax years 1976 and 1977), which primarily involved the NOL
carryback issue. He contends that these two cases represent two
thirds of the appeal, because there were three consoli dated cases
on appeal, and that he should receive reinbursenent for two-thirds
of his fees and costs for his victory on the NOL carryback issue.
Powers seeks an additional 12.5% of his fees for his partial
success in case 94-40007, representing the 1978 and 1979
litigation. Roundi ng off these two amounts to 80% would give
Powers the relief he seeks.

The Governnent strenuously objects to the anount Powers seeks.
They argue that the carryback issue did not constitute two thirds
of the appeal, and that we should not calculate fees in terns of
the cases appealed from Instead, we should | ook at the issues on

whi ch Powers prevail ed. The governnent is correct under the case

| aw and Section 7430. See e.g., Heasley v. Conmm ssioner, 967 F.2d
116 (5th Cr. 1992), and Huckaby v. U S. Dept. of Treasury, supra,

804 F.2d at 300. This viewis also consistent with our opinion, in

2 Al'though our opinion in this case did not expressly state
that we found the governnent's position unreasonable, such a
finding was both inherent and inplicit in view of the fact that we
concluded that Powers was entitled to litigation costs for his
victories on appeal and invited himto submt an application for
t hese costs.



which we analyzed the nunber of issues on which Powers had
prevailed in order to determ ne whether he was entitled to fees at
all.

Thi s case invol ved three primary i ssues: the carryback i ssue,
t he nunber of hours awarded, and the hourly rate. For purposes of
our analysis, we have assigned each issue equal weight. Power s
prevailed on the carryback issue, entitling himto one third of
total expenditures for his victory on that issue. That issue
represents one third of the total fees, or 1/3 of $25,095. 44, which
equal s $8, 365. 15. Powers also won on three of the four tine
periods, entitling him to three fourths of the one third
attributable to that issue. One third of $25,095.44 is $8, 365. 15.
Three fourths of that one third is $6,273.86. Powers should be
entitled to this anmount on the issue of the nunber of hours. He
lost on the hourly rate issue and therefore recovers nothing for
t hat issue. Thus, Powers should be entitled to $8365.15 (ful
anount attributable to carryback i ssue) and $6273.86 (three fourths
of the anmpunt attributable to the nunber of hours issue), for a
total of $14, 639.01.

| T IS ORDERED that Powers is hereby awarded $14,639.01 for

litigation costs on appeal.



GARWOOD, Circuit Judge, concurring in part and dissenting in part:

| join in all of the Court's per curiam except the portion
thereof dealing with the net operating | oss carryback i ssue. In ny
view, the resolution of this issue presented an extrenely close
question, and | am unable to conclude that the governnent's
position in regard thereto, though it ultimately did not prevail,

was either unreasonable or w thout substantial justification.



