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EDITH H JONES, G rcuit Judge:
The Suprene Court remanded this case for reconsideration

inlight of 44 Liquormart, Inc. v. Rhode Island, 517 U S. 484, 116

S. . 1495 (1996). Concluding that 44 Liquormart requires us to

revise the Central Hudson! analysis in our previous opinion, we

anend that opinion but nevertheless affirm the judgnent of the

district court.

1 Central Hudson Gas & Elec. Corp. v. Public Serv. Comm n of
N.Y., 447 U. S. 557, 100 S. C. 2343 (1980)




What seened a fairly straightforward anal ysis when this
panel first considered the constitutionality of the federal statute
prohi biting the broadcast of radio and tel evision advertisenents
for casino ganbling, 18 U.S.C. 8§ 1304, has dissolved into a welter

of confusion followng 44 Liquornmart. On one hand, in 1993, the

Suprene Court uphel d a conpani on provision that bans sone broadcast
advertising of state-sponsored |otteries, and five Justices
approved the foll ow ng statenent:

In response to the appearance of state-sponsored

| otteries, Congress m ght have continued to ban all radio

or televisionlottery adverti senents, even by stations in

States that have legalized lotteries.

United States v. Edge Broad. Co., 509 U S. 418, 428, 113 S. C.

2696, 2704 (1993). On the other hand, after 44 Liquornmart was

decided, the Ninth Crcuit felt obliged to hold unconstitutional
the provision at issue in this case, which bans radio and
tel evision advertisenents for privately-run casino ganbling.? Has
Edge lost its edge in the succeeding five years? O on the
contrary, has the rule of Edge, becone a constitutional mandate?
Such that Congress can now ban broadcast advertisenents for
ganbling only in states that prohibit such ganbling? Finally, has
the Suprene Court gone over the edge in constitutionalizing speech

protection for socially harnful activities? The follow ng

2 See Valley Broad. Co. v. United States, 107 F.3d 1328 (9th
Cr. 1997), cert. denied, 118 S. C. 1050 (1998).
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di scussion wi Il suggest that the Suprene Court’s jurisprudence has
becone as conplex and difficult to rationalize as the statutory
advertising regulations the Court has condemed.?

To put the discussion in perspective, it is necessary to

review this court’s previous application of the Central Hudson

bal ancing test to § 1304. Section 1304 prohibits broadcast
advertising of “any advertisenent of or information concerning any
lottery, gift enterprise, or simlar schene, offering prizes
depending in whole or in part upon ot or on chance . . . .” This

court applied the four-part test set forth in Central Hudson to

determ ne whether 8§ 1304 is a permi ssible regulation of commerci al

speech. Central Hudson recogni zed that truthful, non-m sl eading

comercial speechis entitledtolimted protection under the First
Amendnment. The first two prongs of the test are satisfied here:
the casino owners’ speech concerns lawful activity and is not
m sl eadi ng, and t he governnent asserts substantial public interests
i n di scouraging public participation in comercial ganbling and in
assisting states that restrict ganbling by regul ati ng broadcasti ng

that is beyond the states’ regul atory powers.?

3 See 44 lLiquornmart, 517 U S. 484, 116 S. C. 1495 (1996);
Rubin v. Coors Brewing Co., 514 U S. 476, 115 S. C. 1585 (1995).

4 See Posadas de Puerto Rico Assocs. v. TourismCo. of Puerto
Rico, 478 U.S. 328, 341, 106 S. . 2968, 2977 (1986) (“We have no
difficulty in concluding that the Puerto Rico legislature’'s
interest in the health, safety, and welfare of its citizens
constitutes a ‘substantial’ governnental interest.”).
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The majority and dissent in our earlier opinion parted

conpany over application of the third Central Hudson standard

whi ch inquires whether the advertising ban contained in 8§ 1304
“directly advances the governnental interest asserted.” The
majority relied on nunmerous assertions by the Suprene Court that
the purpose and effect of advertising are to increase consuner
demand and, conversely, that limts on advertising wll danpen such
demand. See Edge, 509 U. S. at 433-34, 113 S. . at 2707; Posadas,

478 U. S. at 342, 106 S. C. at 2977; Central Hudson, 447 U.S. at

569, 100 S. C. at 2353. The mmpjority distinguished the Suprene
Court’s striking dowmn of a federal prohibition on |abeling the
al coholic strength of beer, where the entire |egislative schene
represented an “irrational” patchwork and actually approved
pronoti onal advertising of stronger al coholic beverages. Rubin v.

Coors Brewing Co., 514 U S. 476, 486-87, 115 S. C. 1585, 1591-92

(1995). The panel’s dissent, however, relied heavily on Rubin to
enphasi ze that federal |aw enbodies a ban on advertising various
forms of ganbling “so pockmarked with exceptions and buffeted by

countervailing state policies that it provides, at nobst, a very

m ni mum support for the asserted interest.”® Geater New Ol eans

> Excepted from § 1304's application are advertisenents for
(1) fishing contests, 18 U S.C. 8§ 1305; (2) wagers on sporting
events, 18 U.S.C. 8§ 1307(d); (3) state lotteries, 1d. § 1307(a)(1),
(2); (4) Indian gaming of all types, 25 US C § 2701; (5)
charitable lotteries, 18 U S.C. § 1307(a)(2)(A); (6) governnental
lotteries, Id. 8 1307(a)(2)(A); and (7) occasional and ancillary
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Broad. Ass’'n. v. United States, 69 F.3d 1296, 1304 (Politz, C J.,

di ssenting), vacated, 117 S. C. 39 (1996).
This Court’s mmjority and dissenting decisions also

di sagreed about the fourth Central Hudson criterion, which anal yzes

whet her 8§ 1304 cabins speech no nore than necessary to serve the
governnent’s interests. The majority relied on an understandi ng

that this prong of Central Hudson is not a “least restrictive

means” test and that it requires only that the regulation’s

restrictions reasonably fit the desired objective. See G eater New

Oleans Broad., 69 F.3d at 1302 (citing Florida Bar v. Went For |It,

nc., 515 U S. 618, 630-31, 115 S. . 2371, 2379 (1995)). The
majority then relied on Posadas, a deci sion which granted deference
to the tailoring decision of the Puerto Rican |egislature. See

G eater New Ol eans Broad., 69 F.3d at 1302. | n Posadas, Puerto

Rico was permtted to ban casi no ganbling advertising ained at its
residents, while permtting themto be solicited for other wagering
ganes like cock fights. This court’s dissenting nenber believed,
however, that the 8 1304 broadcast advertising ban is overbroad,
because it fails to acconmpdate the policies of states that have
| egal i zed casino ganbling. See id. at 1304 (Politz, C.J.,

di ssenti ng).

comercial lotteries, 1d. 8§ 1307(a)(2)(B)



After our panel issued its split decision, 44 Liquornart

becane the Suprene Court’s newest pronouncenent on the protection
of commercial speech under the first anmendnent. At issue in 44
Liguormart was the constitutionality of a Rhode Island |aw that
banned all advertisenent of |iquor prices outside the beverage
stores’ sales prem ses. The Suprene Court overturned the statute,

and while the Court declined to nodify the Central Hudson test, it

divided over the interpretation of the third and fourth prongs.
Justice Stevens, witing for four nenbers, would require Rhode
| sland to show, for purposes of the third prong, that the statute
directly advanced the state’'s asserted interest in pronoting
t enperance by denonstrating that the advertising ban significantly

reduced al cohol consunption. See 44 Liquormart, 517 U S. at 505-

06, 116 S. C. at 1509-10. Justice O Connor, witing for three
menbers of the court, pointedly declined to adopt Justice Stevens’s
approach on the third prong. See id. at 529-32, 116 S. Ct. at

1521-22 (O Connor, J., concurring). Thus, after 44 Liquormart,

what | evel of proof is required to denonstrate that a particul ar
commerci al speech regulation directly advances the state’s i nterest
is unclear.

The Court was nearly wuniform however,® concerning

6 Justice Thomas woul d abandon Central Hudson al t oget her and
accord “commercial speech” the full protection of the First
Amendnent. See 44 Liquormart, 517 U. S. at 518-28, 116 S. C. at
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Central Hudson's fourth prong: the justices were wlling to

scrutinize nore carefully whether the state’s chosen regul ati on of
comercial speech is closely enough tailored to serve the
governnental interests w thout unduly burdening free speech. In
particul ar, the Court decided, in the context of an outright ban of
certain conmercial speech,’” to consider the availability of other,
non-speech-rel ated policies or neasures that would nore directly
acconplish the state’ s purposes. Because the state’s asserted goal
was to deter price conpetition, in order to keep prices high and
ultimately reduce |iquor consunption, the Court pointed out the
availability of taxation and mi ni mumprice regul ation to acconplish
that objective directly.

Ei ght nenbers of the Court also ruled out the deference
tothe |l egislature denonstrated in the Posadas case with respect to
restrictions on commercial speech. As Justice O Connor put it,

The closer look that we have required since Posadas
conports better with the purpose of the anal ysis set out
in Central Hudson, by requiring the state to show that

the speech restrictiondirectly advances its i nterest and
is narromy tail ored.

44 Liquormart, 517 U. S. at 531-32, 116 S. C. at 1522.

1515-20 (Thomas, J., concurring). Justice Scalia, while indicating
disconfort with Central Hudson, was not ready to abandon it yet but
concurred only in the judgnent overturning the statute. See id. at
517-18, 116 S. . at 1515 (Scalia, J., concurring).

" No alternative channels were permtted for liquor sellers
to publicize the price of their products off-prem ses.
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The broadcasters rely heavily on Justice Stevens’s

opinion in 44 Liquormart. Justice Stevens contended that Rhode

I sland could satisfy the third Central Hudson prong only on an

evidentiary showing that the price advertising ban would
significantly reduce al cohol consunption. H s approach, however,
did not conmand majority support on the Court and, viewed in the
context of that case, does not alter this facet of the Centra
Hudson st andard. The state was using a speech restriction to
i nfl uence consunption indirectly by affecting |iquor prices rather
than either using a speech regulation directly to shrink the demand
for liquor or by sinply regulating its price. The connection
bet ween the speech regulation and state policy was not “direct.”

| ndeed, 44 Liquormart does not disturb the series of decisions that

has found a conmobnsense connecti on between pronotional advertising
and the stinmul ati on of consuner demand for the products adverti sed.

See, e.qg., Central Hudson, 447 U. S. at 569, 100 S. C. at 2353

(finding “an i medi ate connecti on between advertising and demand
for electricity”).

Havi ng sketched both this court’s previous opi nion and 44
Li quormart, we turn to the renmand.

To the extent that the Court’s remand provi des a general
opportunity to reconsider our opinion, it nust be noted that the

Ninth Circuit in Valley Broadcasting Co. v United States, 107 F. 3d

1328 (9th Gr. 1997), agreed with the dissenter in this case and
8



concl uded that 8 1304 could not materially advance the governnent’s
interest in discouraging casino ganbling. The Ninth Crcuit relied
upon an exception in 8 1304 that expressly permts broadcast
advertising for |Indian-operated casino ganbling, as well as
exceptions that permt simlar pronotion of state lotteries and
local charitable ganbling,® and found these provisions as
i nconsistent with the governnent’s asserted interests as the
al cohol strength regulation at issue in Rubin. The Ninth Grcuit’s

poi nt derives not from44 Liquormart, but fromRubin, a decision we

di stinguished in the prior majority opinion. See Valley Broad.

107 F.3d at 1334- 36.

W remain persuaded, for the reasons stated in our
previ ous opinion, that Rubin does not conpel the striking down of
8§ 1304. The governnent may legitimately distingui sh anong certain
ki nds of ganbling for advertising purposes, determning that the
soci al inpact of activities such as state-run |otteries, Indian and
charitable ganbling include social benefits as well as costs and
that these other activities often have dramatically different
geographic scope. That the broadcast advertising ban in § 1304
directly advances the governnent’s policies nust be evident from
the casinos’ vigorous pursuit of litigation to overturn it. See

Posadas, 478 U.S. at 342, 116 S. C. at 2977 (“[T]he fact that

8 See supra note 5.



appel l ant has chosen to litigate this case all the way to this
Court indicates that appellant shares the legislature’'s view"”)

(citing Central Hudson, 447 U S. at 569, 100 S. C. at 2353).

There is also no doubt that the prohibition on broadcast
advertising reinforces the policy of states, such as Texas, which
do not permt casino ganbling. Further, as previously noted, the
Suprene Court rejected in Edge the contention that permtting other
forms of nedia to advertise certain types of ganbling undercuts the
governnent’s policy interests. See Edge, 509 U S. at 433-34, 113

S. . at 2707; accord Central Hudson, 447 U.S. at 569, 100 S. C

at 2353; Dunagin v. Gty of Oxford, 718 F.2d 738, 747-51 (5th Cr

1983) (en banc); see al so Anheuser-Busch, Inc. v. Schnoke, 63 F. 3d

1305, 1313-14 (4th Gr. 1995), opinion on remand from Suprene
Court, 101 F. 3d 325 (4th Cr. 1996). W would be acting nore out
of a hunch that we were wong on Rubin than conpul sion based on 44

Liquormart if we were nowto revise our third prong Central Hudson

anal ysi s.

After 44  Liquornmart, however, the fourth-prong

“reasonable fit” inquiry under Central Hudson has becone a tougher

standard for the state to satisfy. Little deference can be
accorded to the state’s |l egislative determ nation that a commerci al
speech restriction is no nore onerous than necessary to serve the

governnent’s interests. Posadas has been discredited to this
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extent.

The governnent still contends, however, that a ban on
br oadcast advertising for casino ganbling is no nore extensive than
necessary to serve its interests in reducing public participation
in comrercial ganbling and i n back-stopping the policies of anti-
ganbling states. Wile not [imtingits argunent to the full scope
of social ills historically associated wth ganbling,® the
governnent’s remand brief focuses on the broadcast advertising
restriction as an effective neans to counteract conpulsive
ganbl i ng. Unfortunately, the governnent’s assertions concerning

conpul si ve ganbling, intuitively sensible though sone of themare, °

® The social problens enconpass rises in organized crine,
vi ol ence, enbezzlenent, fraud, see, e.qg., Valley Broad., 107 F. 3d
at 1332, petty theft, enpl oynent problens, bankruptcy, depression,
suicide, and fam |y troubl es, including debt burdens, financial and
enoti onal negl ect, abandonnent, and divorce, see National Ganbling
| npact and Policy Conmm ssion Act: Hearings on HR 497 Before the
Comm on the Judiciary, 104th Cong. (Sept. 29, 1995) [hereinafter
1995 Hearings] (statenent of Senator Richard G Lugar), available
in 1995 WL 572923; id. (statenent of Congressman Frank R Wl f),
available in 1995 W 572926; id. (statenent of Paul Ashe, President
of National Council on Problem Ganbling), available in 1995 W
572924; Blaine Harden & Anne Swardson, Addiction: Are States
Preyi ng on the Vul nerabl e?, Wash. Post, March 4, 1996, at Al; see
al so Posadas, 478 U.S. at 341, 106 S. C. at 2976-77 (“‘[e] xcessive
casi no ganbling anong | ocal residents . . . would produce serious
harnful effects on the health, safety and welfare of the Puerto
Rican citizens, such as the disruption of noral and cultural
patterns . . . .’ ").

10 See Appel | ees’ Suppl emental Brief at 11. Affecting senior
citizens, see, e.q., Dan Herbeck, Ganbling Stakes Can Be High for
Senior Ctizens, Buff. News, Feb. 8, 1998, at Al, adults, and
children alike, see, e.qg., Art Levine, Playing the Adol escent (dds,
US News & World Rep., June 18, 1990, at 51, conpul sive ganbling
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has been described by the Anerican Psychiatric Association as a
““disorder of inpulse control,’”” Ruth Benedict, Council Prepares to
Treat Conpul sive Ganblers, Crain’s Det. Bus., Jan. 13, 1997, at 10;
see also Harden & Swardson, supra note 9 (noting that Harvard
Psychol ogy Professor Howard Shaffer has found that ganbling alters
the chem stry of the brain and affects the central nervous system
much i ke a drug). Al though conpul sive ganblers represent a snal
percentage of the ganbling community, they are responsible for a
di sproportionate share of industry revenue. See Harden & Swardson,
supra note 9 (conservative estimate that conpul sive ganblers
contribute twenty-five percent of casino revenue). Mor eover, a
recent study by Harvard Medi cal School concl uded that the nunber of
conpul sive ganblers living in the United States and Canada is
rising, having growmn by 1.6 mllion adults in the | ast two decades.
See Derrick DePl edge, Betting the next Roll Wns Study: Ganblers’
Qdds of Addiction Rising, Fla. Tinmes Union, Dec. 23, 1997, at Cl.
The study estimated total nunber of conpulsive ganblers at 3.8
mllion. See id.

Experts attribute these rising nunbers to the grow ng
acceptance of ganbling within Anmerica s entertainnent culture,
where casinos advertise as famly resorts filled with the gl anour
and allure of easy mllions. See id. (quoting Professor Shaffer).
Short of prohibiting ganbling altogether, I|imting broadcast
messages about casino ganbling may indeed be one of the nobst
effective nmethods of |imting a conpul sive ganbler’s exposure to a
lifestyle that can be as irresistible as it 1is socially
destructive. See, e.qg., WlliamSafire, A Ganbling Lesson: There's
Now a Sucker Born Every Second, Dallas Mrning News, June 6, 1998,
at 11A (“[Many psychiatrists suggest[] that a significant nunber
of ganblers . . . were encouraged in their addiction by the [ure of
casi no advertising.”); see Harden & Swardson, supra note 9 (noting
that the increased availability of ganbling is fueling the
addi ction).

Compul sive ganblers often suffer from financial hardship,
enotional difficulties, including alcoholism depression, stress-
related diseases, and suicide attenpts. See also Harden &
Swar dson, supra note 9; Problem Ganblers, Rolling the Dice with
their Lives, Buff. News, June 25, 1996, at Cl. Mbreover, experts
estimate that the trouble of each conpul sive ganbler affects the
lives of ten to seventeen people. See, e.q., Gordon Johnson,
Everybody Loses, Press-Enterprise, Jan. 25, 1998, at DI1. Very
often, the ganbler’s |oved ones nust endure enotional turnoil
financi al negl ect, abuse, and divorce. Studies also suggest that
children of conpul sive ganblers perform worse academcally, are
more likely to becone alcoholics, develop ganbling problens

12



rai se nunerous fact issues at a belated stage of this litigation.
The governnent’s new argunent suffers fatally, however, because
none of its sources specifically connect casino ganbling and
conpul si ve ganbling with broadcast advertising for casinos. If the
governnent’s burden were to establish a direct, quantitative
evidentiary |ink anong these phenonena, we do not believe it has

done so. But 44 Liquornmart, though nore demanding on the fourth

prong of Central Hudson, does not appear to establish an

i nsurnount abl e test.

The federal governnent’s policy toward | egalized ganbl i ng
is consciously anbival ent. What began as a prohibition on al
interstate lottery advertising has been successively, but gingerly
nmodified to respect varying state policies and the federal
governnent’s encouragenent of Indian comercial ganbling. The
remai ni ng advertisinglimts refl ect congressi onal recognitionthat

ganbling has historically been considered a vice; that it may be an

t hensel ves, develop eating disorders, experience periods of
depression, and attenpt suicide. See Appellees Supplenental Brief
at 13-14 (citing Douglas A. Abbot et al., Pathol ogical Ganbling and
the Fam ly: Practice Inplications, 76 Fam Soc. 213, 216-17 (1995);
Mar k Di ckerson, Ganbling: A Dependence without a Drug, 1 Int’|l Rev.
Psych. 157, 162 (1989); Durand F. Jacobs et al., Children of
Problem Ganblers, 5 J. Ganbling Behav. 261 (1989)). One observer
concluded that in sonme respects, the harm a conpul sive ganbler
inflicts upon his children and his famly is really nuch greater
than an al coholic or drug addict. See Harden & Swardson, supra
note 9.
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addictive activity;! that the consequences of conpul sive ganbling
addiction affect children, the famly, and society;?? and that
organi zed crinme is often involved in | egalized ganbling.®

In both Edge and Posadas, federal and territorial
governnental decisions to discourage certain types of ganbling,
whi | e couched in ambival ence simlar to that contained in 8 1304,
were neverthel ess regarded as justifiable. Moreover, in Edge, the
restriction on broadcasting by a non-lottery-state station was
uphel d despite the fact that over ninety percent of the station’s
listeners lived in a state where the lottery is legal. The Court
was persuaded that controlling access to broadcast lottery
advertising by thousands of Jlocal North Carolina households
furthered North Carolina s anti-lottery policy. See Edge, 509 U S
at 428-30, 113 S.C. at 2704-05.

A direct inference fromEdge would therefore be that if

11 See, e.q., 1995 Hearings, supra note 9 (statenent of Pau
Ashe, President of National Council on Problem Ganbling) (noting
that the American Medical Association recognized pathol ogical
ganbling as an addiction in 1994); see also Harden & Swardson
supra note 9 (“Ganbl i ng researchers and psychot her api sts agree t hat
the increased availability of legal ganbling is fueling increased
addi ction.”).

12 See, e.qg., Brett Pulley, Those Seductive Snake Eyes: Tales
of Gowng Up Ganbling, NY. Tines, June 16, 1998, at Al
(di scussing the social problens stenmng fromthe proliferation of
yout h ganbling); Harden & Swardson, supra note 9.

13 See, e.qg., Valley Broad., 107 F.3d at 1332 (discussing
heari ngs before President’s Conm ssion on organi zed crine).
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the federal governnent may pursue a cautious policy toward the
pronoti on of conmmercial ganbling, then it nmay use one neans at its
di sposal -- a restriction on broadcast advertising!* -- to control
demand for the activity. Further, it may do so even though the
restriction will “deprive” the casinos of their opportunity to
reach potential custonmers by one nethod of advertising in states
where they |l egally operate.

44 Liquormart does not undercut this reasoning. The

bl anket ban on price advertising there was viewed as too great an
i nposition on speech because it was (a) conprehensive and (b) an
indirect, inperfect tool for manipulating prices conpared with
alternative direct policies such as m ninum prices or taxation.
By these tests, 8§ 1304 cannot be consi dered broader than
necessary to control participation in casino ganbling. First,
there is no bl anket ban on advertising. The ban is nore anal ogous
to a tinme, place and manner restriction. QG her nedia remain
avai |l abl e, such as newspapers, magazi nes and bil |l boards, and i ndeed
br oadcast advertising of casinos, without referenceto ganbling, is
permtted. Section 1304 sinply targets the powerful sensory appeal
of ganbling conveyed by television and radi o, which are also the
nmost i ntrusive advertising nedia, and the nost readily available to

children. Second, regul ation of pronotional advertising directly

4 It is postulated that advertising stinulates denand.
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i nfl uences consuner demand, as conpared with the indirect market

effect criticizedin 44 Liquormart. Moreover, the efficacy of non-

adverti sing-rel at ed neans of di scouragi ng casino ganblingis purely
hypot hetical, as such neasures would have to conpete with the
message of social approbation that woul d sinultaneously be conveyed
by unbridled broadcast adverti sing. Section 1304, in short, is
tailored to fit the statutory purpose of controlling demand and
does not unduly burden speech.

The governnent al so defends the nati onwi de prohi bition of
this advertising as necessary to enforce the policies of non-casino
-ganbling states |ike Texas. The Dbroadcasters view this
restriction as overbroad and assert that only an Edge-Ilike
conprom se, whereby broadcasters in pro-ganbling states could
advertise their casinos whil e non-ganbl i ng-state broadcasters could
not do so, is constitutionally mandated by the narrow tail oring
test. Perhaps the Suprenme Court will see it this way; or perhaps
the Suprene Court will overrul e Edge as i nconsistent wwth its cases

inthe ensuing five years. But 44 Liquormart does not provide any

basis for reaching such results, and the broadcasters have
identified no non-speech-related alternatives to 8 1304 as a neans
of assisting anti-ganbling states. |f 8 1304 can be upheld on the
basis of protecting the non-ganbling states, then it is reasonable
for the broadcast ban to be nationwide in effect. As Edge stated,
and we earlier noted,
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In response to the appearance of state-sponsored
| otteries, Congress m ght have continued to ban all radio
or televisionlottery advertisenents, even by stations in
States that have legalized lotteries.

509 U. S. at 428, 113 S. C. at 2704. Central Hudson, as applied

after 44 Liquornmart, does not inhibit all legislative flexibility
in confronting chall enging social devel opnents.

Moreover, if this remand opinion is wong, and 8 1304 is
inval idated, there will be no federal protection for non-casino-
ganbling states, and their citizens wll be subject to the
i nfl uence of broadcast advertising for privately owned casinos.
This is not a neutral position; it is one that effectively awards
federal sanction to an activity that is again comng to be viewed
with noral and utilitarian suspicion.® Hi storically, state and
| ocal governnent policies toward | egalized ganbling have oscill ated
between prohibition and regulated |egalization, as the social
probl enms ganbling stinul ates have risen and fallen. Wat is needed
is legislative flexibility, so that the people’ s representatives
can respond to the varyi ng consequences of |egalized ganbling. If
court decisions decree unbridled advertising of “truthful, non-
m sl eadi ng speech” however, the legislature’s flexibility will be
inpaired. 1In the case of ganbling, the consequences may be stark:
what ever is | egal may be advertised; only a prohibition of ganbling

will justify a ban on adverti sing. More disturbing, whatever

15 See supra notes 9-13.
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ganbling is | egal anywhere may be adverti sed everywhere. No | ocal
prohi bition of ganbling will be neani ngful, and communities will be
| ess capabl e of insulating thenselves and their children fromthe
del eterious influence of ganbling. Doctrinal rigidity inthis type
of case would seem to be the eneny of federalism of flexible
representative governnent, and of peoples’ right to make choices to

protect their community and their children. Central Hudson, as

applied after 44 Liquormart, does not totally foreclose such

flexibility.
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED

ENDRECORD
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POLI TZ, Chief Judge, dissenting:

Havi ng concl uded previously that the federal ban on
broadcast advertisenent of casino ganbling fails to
satisfy the requirenents of Central Hudson, !® the stricter
st andard enpl oyed by the Supreme Court in 44 Liquormart?’
only strengthens ny convictions. Thus, for the reasons
assigned in ny prior dissent, | nust continue to
di ssent . ®

The failure of the Justices to reach an agreenent in
44 Liquormart about the specifics of the paraneters of
the constitutional review to be applied to comerci al

speech restrictions deprives the lower courts of the

6 Central Hudson Gas & Elec. Corp. v. Public Serv. Conm n of
New York, 447 U.S. 557 (1980).

1744 Liquormart, Inc. v. Rhode Island, 517 U S. 484 (1996).

8 Greater New Oleans Broadcasting Ass’'n, Inc. v. United
States, 69 F.3d 1296, 1303 (5th Cr. 1995 (Politz, C J.,
di ssenti ng).
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gui dance a coherent, dispositive framework would have
provided for evaluating these clains. The divergent
anal yses unnecessarily blur the boundaries of conmmerci al
speech.

A cl ose readi ng of 44 Liquormart discloses, however,
that a mpjority of the Court felt strongly that truthfu
commercial speech about |awful services should enjoy

greater first anmendnent protections than that previously

af f or ded. It appears manifest that the Court wll no
| onger defer to “legislative judgnent,” grant *“broad
discretion” for “paternalistic purposes,” accept the

“greater-includes-the-lesser” reasoning, or defer to the
“vice” exception.? Read together, the opinions in 44
Li quormart teach that the governnent nust use direct
met hods of controlling disfavored behavior. Thi s,
conbined with the heavy burden of proof that is now
pl aced on the governnment, substantially undercuts the
validity of laws, such as the statute at issue here,

whi ch restrict nondeceptive commercial information

1944 Liquormart, 517 U.S. 484.
20



If not so viewed previously, it nmust now be
recogni zed that the statutory advertising proscription at
bar herein sinply fails to advance directly the
governnent’s asserted i nterests and, accordi ngly, nust be
deened overbroad under the heightened standards of 44
Li quormart. The nunerous exceptions and inconsistencies
contained in the publication ban abundantly underm ne and
are adverse to the asserted governnent interests,
precluding the material advancenent thereof.? I n
addition, given the many exceptions, the governnent has
totally failed to neet its burden of proving that a
nati onw de ban i s nmandat ed.

| respectfully dissent.

20 Greater New Ol eans Broadcasting Ass'n, 69 F.3d at 1304.
See also Valley Broadcasting Co. v. United States, 107 F.3d 1328
(9th Gr. 1997), cert. denied, 118 S.Ct. 1050 (1998) (finding the
same ban at issue here to violate the first anmendnent after 44
Li quormart because of the nunerous exceptions).
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