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Def endants Earl W Krenning, R chard P. Rushton, and Steven L.
Schm ttzehe appeal their convictions for nultiple counts of nmuil
fraud and for conspiracy to commt nmail fraud. The Gover nnent
appeal s the sentences i nposed by the district court. W affirmthe
Def endants’ convictions, vacate their sentences, and remand for

resent enci ng.



In late 1987, Krenning and a group of investors forned a new
Loui siana insurance conpany called Sovereign Fire and Casualty
| nsurance Conpany (“Sovereign |Insurance”). The investors also set
up a hol di ng conpany, Sovereign Hol ding, Inc., which owned 100% of
the stock in Sovereign I nsurance. The Comm ssioner of | nsurance at
that tinme required a new donestic casualty insurance conpany to
have an initial reserve surplus of $1,500, 000. In return for a
contribution of certain assets froma prior conpany and $150, 000
cash, Krenning received a twenty-five percent interest in the
hol di ng conpany, equal in value to $500,000. Krenning al so all owed
one of the investors, Robert Dutschke, to contribute, in lieu of
cash, a building whose stated value, $685,000, was greatly
exaggerated.! Finally, in order to obtain the certificate of
authority to operate an i nsurance conpany fromthe Comm ssi oner of
| nsurance, who retained discretion to deny an application even
after the $1,500,000 m ni num had been net, Krenning delivered to
the Comm ssioner’s honme in New Oleans an envel ope containing
$10,000 in cash.? The Comm ssioner of |Insurance signed the
certificate of authority four days |ater.

Soverei gn |Insurance began operating in early 1988, wth

1 In fact, the building had no net equity val ue once t he nort gages were

subtracted fromits true value. Dutschke was convicted of conspiracy and nail
fraud in March of 1995.

2 Inan attenpt to cover up the obvious bribe, Krenning later submtted
a letter to the Deputy Commi ssioner falsely nam ng a nunber of individuals who
supposedly contributed portions of the $10,000 to the |nsurance Conmi ssioner’s
canpai gn fund.
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Krenni ng as president and chi ef executive officer. Rushton was a
seni or financial officer and headed up the clains departnent. The
conpany sold primarily “10/20/ 10" autonobile insurance, which was
the mnimumliability i nsurance required under Louisianalaw. From
t he begi nning, there was consi derable internal dissention between
Krenning and his fellow investors regarding the running of the
conpany. Sovereign Insurance’s performance suffered, and the
conpany’s inability to maintain adequate reserves neant that it
woul d soon not be permtted to sell further insurance policies. By
the end of 1988, the sharehol ders in Sovereign Hol di ng had reached
a consensus that Krenning should be forced to resign. | nst ead,
Krenni ng and two ot her sharehol ders, including Rushton, offered to
purchase the entirety of the dissatisfied sharehol ders’ stock and
debentures for roughly $1,500,000. After an initial attenpt to
purchase the stock using stolen bank drafts, Krenning eventually
successfully executed the transacti on usi ng approxi mately $900, 000
of Sovereign Insurance’s own funds.

Havi ng depleted the conpany’s reserve fund, Krenning and
Rushton imedi ately began to experience difficulties in making
tinmely clains paynents. At this tinme, Sovereign |nsurance had
close to a $1 mllion reserve deficiency which needed to be
addr essed before the annual statenent was prepared as of the year’s
end. Wt hout an adequate reserve surplus, the Conm ssioner of
| nsurance woul d soon take control of the conmpany and shut it down.
Accordi ngly, Krenning and Rushton carried out the first of several
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schenes designed to place worthless or overval ued assets on the
books of Sovereign Insurance in order to conceal the deficiency
fromthe Departnment of |nsurance, and thereby continue to operate
as an insurance conpany.

In what becane known as the “Falcon Pipeline Deal,” a
prom ssory note was executed indicating that Sovereign |nsurance
| oaned Fal con Pi pel i ne Conpany, Inc. (“Falcon”) $500, 000, although
no loan was actually nade. The loan was collateralized by a
nmort gage on a pipeline owed by Fal con and val ued by Krenning and
Rushton on Sovereign |Insurance’'s quarterly and annual financia
statenment at over $750, 000. The pipeline had not been in use since
1984, and the estinated sal vage val ue of the pipeline and attached
easenents, | eases, conpressors and dehydration facility was put at
$18, 000. At the sane time, Falcon purchased a two-year 9%
debenture note from Soverei gn Hol di ngs on basically the sane terns
and conditions as the prom ssory note between Fal con and Soverei gn
| nsur ance.

A side agreenent was created between Sovereign |Insurance and

Fal con which indicates the true nature of the transacti on between

the parties. Fal con paid Sovereign Holdings nothing for the
debenture note. | nstead, Sovereign Holding nmade two nonthly
paynments to Fal con. The first, an interest paynent, was

imedi ately retransmtted fromFal con to Soverei gn | nsurance under



the first | oan agreenment.® The second, a $5, 000 nont hl y nmanagenent
fee, was retained by Falcon as its paynent for the insurance
conpany’s use of the pipeline asset. In essence, Sovereign
| nsurance “rented” the asset from Fal con. The debt appeared only
on Soverei gn Hol di ng’ s bal ance sheet, whil e Soverei gn | nsurance was
able to show an asset, falsely valued at $500, 000. The side
agreenent al so provided that the pipeline nortgaged to Sovereign
| nsurance under the first |oan agreenent was not at risk if the
i nsurance conpany shoul d becone inpaired or insolvent. Finally,
the entire series of transactions were then backdated to Decenber
of 1988, in order to allow Sovereign Insurance to claimthe asset
on its 1988 annual statenent to the Comm ssioner of |nsurance.?
Bef ore Sovereign Insurance was finally |liquidated in My of
1991, several simlar deals were executed placing overval ued or
nonexi stent assets on the books of Sovereign |nsurance. Al l of
these subsequent deals took place after Schmttzehe |oined
Sovereign Insurance in April of 1989 as conptroller and, | ater, as
treasurer. The “Marble Falls Deal” involved the “renting” of a
$450, 000 nortgage secured by a convention center in Arkansas, the
apprai sal value of which, $1.9 mllion, was based on conditions

whi ch were never fulfilled. Here too a side agreenent was execut ed

8 Sover ei gn Hol di ng al so nmade princi pal paynments to Fal con four tinmes

ayear, whichwere simlarly retransmtted to Soverei gn | nsurance under the first
| oan agreenent.

4 There was also evidence that the 1988 annual statement was
mani pul ated to further obscure the reserve deficiency.
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explaining the true nature of the transaction, and assurances were
given that the property was not at risk in the event of foreclosure
on the underlying note. As the situation grew nore dire, the
Defendants resorted to listing four nortgage-backed debent ure notes
totalling $1.28 mllion (the “Torrey Deal”). Although the Torrey
Deal was in fact never conpleted, the Defendants specifically
stated on the 1990 annual statenment that it had been “consummated.”
The Defendants also listed four short-term prom ssory notes
supposedl y col | ateral i zed by Bay Agency/ Sunbelt property, totalling
$720, 000. These notes, which had no real econonm c substance, were
backdated for purposes of listing them on the 1990 annual
statenent, and were then |ater canceled by Schmttzehe. |In this
manner Soverei gn | nsurance continued to operate, selling insurance
policies until the conpany finally collapsed in My of 1991.
Several thousand unpaid clains totalling an estimated $9 mllion
remai ned unpaid following the |iquidation of Sovereign |nsurance.
A grand jury issued a fifteen count indictnent charging
Krenni ng, Rushton, Schmttzehe, Robert V. Bishop, Sr., and Ceorge
C. Cavin, Jr., with mail fraud, in violation of 18 U S.C. § 1341
(counts one through thirteen); and with conspiracy to commt nai
fraud, in violation of 18 U.S.C. § 371 (count fifteen).®> A jury

returned a verdict of guilty as to Krenning, Rushton, and

5 Count fourteen charged all the defendants except for Cavin w t h noney

| aundering, in violation of 18 U S.C. § 1957, and was dism ssed shortly before
trial.
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Schm ttzehe on all counts. Bishop and Cavin were acquitted on al
counts. Krenning received a sentence of seventy-one nonths, and
was ordered to pay $100,000 in restitution. Schmttzehe received
a sentence of thirty-seven nonths, and was ordered to pay $50, 000
inrestitution. Rushton received a sentence of forty-six nonths,
and was ordered to pay $10,000 in restitution. Al |l defendants
filed tinmely notices of appeal. The Governnent also filed atinely
notice of appeal, alleging errors in sentencing.

Al | three Defendants <challenge their convictions on
sufficiency of the evidence grounds. Accordingly, we nust
determ ne “whether, after viewing the evidence and all inferences

t hat may reasonably be drawn fromit in the |ight nost favorable to
the prosecution, any reasonably m nded jury could have found that
t he defendant was guilty beyond a reasonabl e doubt.” United States
v. Leahy, 82 F.3d 624, 633 (5th Cr. 1996) (internal quotation
marks omtted). The evidence need not exclude every reasonabl e
theory of innocence or be entirely inconsistent with every
concl usion except that of guilt. | d. If a reasonable trier of
fact could find the defendant guilty beyond a reasonabl e doubt
based on the evidence presented at trial, we wll affirm the
conviction. United States v. Smth, 930 F.2d 1081, 1085 (5th Cr

1991); United States v. Triplett, 922 F.2d 1174, 1177 (5th Gr.),

cert. denied, 500 U S. 945, 111 S. Q. 2245, 114 L. Ed. 2d 486



(1991).
A

Krenning contends that there was insufficient evidence to
support his convictions for mail fraud and conspiracy to conmmt
mai | fraud. A conviction for conspiracy under 18 U S. C. § 371
requi res the Governnent to prove beyond a reasonable doubt (1) an
agreenent between two or nore persons, (2) to conmt a crine
against the United States, and (3) an overt act in furtherance of
the agreenent commtted by one of the conspirators. United States
v. Mackay, 33 F.3d 489, 493 (5th Gr. 1994). A conviction for mai
fraud under 18 U. S.C. § 1341 requires the Governnment to prove
beyond a reasonable doubt (1) a schenme to defraud, (2) which
i nvol ved use of the mails, and (3) that the nmails were used for the
pur pose of executing the schene. United States v. Pazos, 24 F.3d
660, 665 (5th Gr. 1994). Each use of the mails to further a
schene to defraud constitutes a separate of fense under the statute.
| d.

Krenni ng concedes that there was sufficient evidence presented
at trial from which a reasonable jury could find beyond a
reasonabl e doubt that he participated in a schene to defraud and
that he had the specific intent to commt fraud. Krenning argues,
however, that there was no evidence that the mailings were nmade for
the purpose of executing the schene to defraud because the jury

never had the opportunity to actually read the milings which
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formed the basis for the mail fraud conviction. W find no nerit
to this argunent.

All the parties stipulated at trial that the nmailings
described in counts one through thirteen of the indictnent did
occur on or about the dates indicated therein.® The indictnent
stated that the Defendants caused to be mail ed “insurance policies,
applications, finance agreenents, clains, prem umpaynents, pren um
deposits, and insurance related materials” to the thirteen
individuals listed in counts one through thirteen.’ These
docunents were essential to Sovereign Insurance’s task of selling
i nsurance. By “renting” overvalued assets and reporting them on
the annual statenents to the Conm ssioner of |Insurance, the
Def endants were able to disguise the insolvent nature of their
i nsurance conpany. Wthout these nmailings to the insureds,
however, the Defendants would equally not have been able to
continue selling worthless insurance policies, the financial object

of their schene.?® Accordingly, we conclude that there was

6 The parties further stipulated that the individuals named in counts

one through eight and ten through thirteen were policy holders with Sovereign
I nsurance, and that clains submtted by those policyholders to Sovereign
I nsurance renai ned unpai d.

l See United States v. Green, 494 F.2d 820, 824 (5th Cr.) (“One
'causes' the mails to be used when one does an act with know edge that the use
of the mails will followin the ordinary course of business, or where such use
can reasonably be foreseen, even t hough not actually intended . . . .”) (internal
citation and quotation marks omitted), cert. denied, 419 U S 1004, 95 S. C.
325, 42 L. Ed. 2d 280 (1974).

8 See Pereira v. United States, 347 U.S. 1, 8, 74 S. C. 358, 363, 98
L. Ed. 435 (1954) (holding that the mailing elenent is satisfied by a mailing
which is “incident to an essential part of the schene”).
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sufficient evidence for the jury to conclude that the mailings in
counts one through thirteen were in furtherance of the Defendants’
schene to defraud.

Alternatively, Krenning argues that these mailings fall within
the “innocent mailings” or “statutory duty” exception to the nai
fraud statute first recognized by the Suprene Court in Parr v.
United States, 363 U S 370, 80 S. . 1171, 4 L. Ed. 2d 1277
(1960). There is no general rule that innocent or routine mailings
cannot supply the mailing el enent under the statute. Schnuck v.
United States, 489 U S. 705, 714-15, 109 S. C. 1443, 1450, 103 L.
E. 2d 734 (1989). Rather, the exception in Parr applies only where
the mailings are both not thensel ves fal se or fraudulent, and their
mailing is required by law. United States v. Curry, 681 F.2d 406,
412 (5th Gr. 1982). Parr involved the mailing of legitimte tax
noti ces and recei pt of tax paynents by a Texas school board engaged
in enbezzling sone of the tax noney collected by the school
district. The Suprene Court reversed the defendants’ nmail fraud
convi ctions based on these nailings, in part because the defendants
were required by state law to cause the tax related nmailings.
Parr, 363 U S. at 390-91, 80 S. . at 1183-84.

This Court has previously noted, however, that in Parr the tax
mai | i ngs woul d have occurred irrespective of the defendants’ schene
to enbezzl e the school district’s noney. United States v. Bright,

588 F.2d 504, 509 (5th Gr.), cert. denied, 440 U.S. 972, 99 S. Ct.
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1537, 59 L. Ed. 2d 789 (1979). In Bright, we concluded that the
“Innocent mailings” exception does not apply where the | egal
requirenent to nmake the mailings is triggered by the fraudul ent
schene. See id. at 509-10 (“If [the defendants] had not decided to
defraud the estate of their |late cousin, they would not have had to
conply with the state law requiring themto file the creditors
notice.”); see also Schnuck, 489 U S at 713 n.7, 109 S. . at
1449 n. 7 (distinguishing Parr by noting that the mailing of the tax
docunents “would have been made regardless of the defendants’
fraudul ent schene,” whereas the nmailings at i ssue were “derivative”
of Schruck’s fraudul ent schenme and “woul d not have occurred but for
that schene”).

Even assuming there existed a statute requiring Sovereign
I nsurance to mail the policies and related docunents to the
i nsureds, we concl ude that none of the mailings woul d have occurred
but for the Defendants’ schenme to fraudulently disguise the
i nsurance conpany’s reserve deficiency. Absent this schene,
Soverei gn I nsurance woul d have been shut down by the Comm ssi oner
as early as the beginning of 1989. The continuing need to nai
policies out to new custoners was therefore entirely derivative of
the Defendants’ decision to fraudulently operate an insolvent
I nsurance conpany. Accordingly, we find that the “innocent
mai | i ngs” exception to the mail fraud statute does not apply to the

Def endants’ conduct. Having reviewed the record, we concl ude that
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there was sufficient evidence from which a reasonable jury could
have found Krenning guilty of mail fraud and conspiracy to conmt
mai | fraud.
B

Rushton argues that there was insufficient evidence to
establish that he had the requisite intent wunder both the
conspiracy and substantive mail fraud counts. A conviction for
conspiracy under 18 U.S.C. 8 371 requires that the Governnent prove
beyond a reasonable doubt that “the defendant knew about the
conspiracy and that he voluntarily becane part of it.” United
States v. Mckay, 33 F.3d 489, 493 (5th Gr. 1994) (internal
quotation marks omtted). The Governnent nmay prove the conspiracy
through circunstantial evidence, and the agreenent need not be
formal or spoken. 1d. The Governnent nust do nore, however, than
merely “pile inference upon inference upon which to base the
conspiracy charge.” Id. (internal quotation marks omtted).
Li kewi se, the mail fraud conviction requires that the Governnent
prove “not only that there was fraudulent activity but also that
t he defendant had a conscious knowing intent to defraud.” United
States v. Kreiner, 609 F.2d 126, 128 (5th G r. 1980) (interna
quotation marks omtted).

Evi dence presented at trial established that Rushton
participated in the formation of Sovereign Insurance and was

i nvol ved in the buy out of the dissatisfied investors which led to

-12-



the i nsurance conpany’s insolvency. Rushton warned the investors
that Krenning was trying to use the conpany’ s own noney to buy them
out, and yet he later joined Krenning in the buy out and signed
docunents detailing the true nature of the transaction. As
corporate secretary for both Sovereign Holdings and Sovereign
| nsurance, Rushton signed the debenture note given to Fal con, as
well as several checks nmaking paynent of the debt service and
managenent fees. Rushton al so signed the 1988 annual statenent
listing the falsely inflated Fal con Pipeline nortgage.

The evidence al so established that in April of 1989, Rushton
requested a real estate appraisal for the Dutschke buil ding, which
has been listed on the 1988 annual statenent as having a gross
val ue of $685,000 and a net equity value of $250, 000. The
apprai sal, sent to Rushton the foll owi ng nonth, val ued t he Dut schke
bui | di ng at $305, 000, which neant that it had no net equity val ue.
Nonet hel ess, Rushton continued to sign quarterly statenents and t he
1989 annual statenent declaring the Dutschke buil ding to have a net
equity val ue of $250, 000.

Finally, Rushton was an active participant in the Torrey Deal;
his sale of stock and his signature on the docunents were required
to conplete the deal. Even though the docunents were never signed,
and the deal was never conpleted, Rushton signed the 1990 annual
statenent to the Conm ssioner of Insurance attesting that the
Torrey Deal had been conpleted and listing related nortgages
totalling $1.28 mllion. 1In May of 1991, Rushton signed an anended
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1990 annual statenent renoving the Torrey nortgages.

Based on this evidence, we find that Rushton’s invol venent in
the fraud conspiracy is neither so slight nor so tenuous as to nake
unreasonabl e an inference of knowi ng conplicity. Accordingly, we
conclude that there was sufficient evidence for the jury to find
beyond a reasonabl e doubt that Rushton knew about the conspiracy
and voluntarily becane a part of it. W also conclude that there
was sufficient evidence from which a reasonable jury could find
that Rushton had a conscious know ng intent to defraud.

C
Schm ttzehe contends that there was insufficient evidence to

support his convictions for mail fraud and conspiracy to conmt

mai | fraud. Once the Governnent has produced evidence of an
illegal conspiracy, “it need only introduce ‘slight evidence to
connect an individual defendant to the comon schene.” Uni ted

States v. Leahy, 82 F.3d 624, 633-34 (5th Gr. 1996) (interna
quotation marks omtted); United States v. Duncan, 919 F.2d 981,
991 (5th CGr. 1990), cert. denied, 500 U S. 926, 111 S. C. 2036,
114 L. Ed. 2d 121 (1991). The evidence, however, nust be
sufficient for a reasonable jury to infer that the defendant knew
about the conspiracy and voluntarily agreed to join. Duncan, 919
F.2d at 991.

Schmttzehe, who was a CPA, joined Sovereign |Insurance in

April of 1989 as its conptroller; by the filing of the Septenber
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1989 quarterly statenent, he was acting as treasurer, a position he
mai ntained until the insurance conpany was | i qui dated. In the
mddle of My that vyear, Schmttzehe signed, as assistant
treasurer, the March 31, 1989 quarterly statenent declaring the
Fal con Pipeline to be valued at $750, 000. He also signed as
treasurer the 1989 and 1990 annual statenents listing the Fal con
Pi peline nortgage as a valid asset.

Schm ttzehe was the sol e representative of Soverei gn Hol di ngs
and Soverei gn I nsurance present at the closing of the Marble Falls
Deal in July of 1989. During the closing, Schmttzehe affirned to
John Ni el sen, whose conpany owned the Mrble Falls nortgaged
property, that the debenture would offset the note and nortgage
hel d by Sovereign Insurance if Soverei gn Hol di ngs stopped payi ng,
and that therefore the property was not at risk of foreclosure.?®
The Governnent al so submtted a letter and sone handwitten notes
witten by Schmttzehe which established that he was intinmately

famliar with the structure and purpose of these “renting”

9 Ni el sen had al so i nsisted that an addi ti onal paragraph to this effect

be inserted in the nortgage agreenent:

It is understood and agreed that upon termination of this agreenment
and tender of Sovereign Holdings, Inc.’s 10 (ten) year 12% (twel ve
per cent) [sic] Debenture by Marble Falls Resort and Canpground

Inc., Sovereign Holdings, Inc. shall satisfy the debt of Marble
Fall s Resort and Canpground, Inc. then owing to Sovereign Fire and
Casual ty Insurance Conpany and cause the release of any property
securing said debt.

At the closing, Schmittzehe signed the nortgage agreenent on behal f of Sovereign

Hol di ngs. Al though the closing took place during the first week of July, the
docunments were all backdated to June 30, 1989.
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transactions.® In review ng the proposed docunents for the Torrey
Deal, Schmttzehe noted several problens, including the fact that
Soverei gn Insurance’s |egal counsel was unconfortable giving any
| egal opinion regarding the transaction since he had know edge of
potential backdating of docunents and felt such conduct coul d be an
ethics violation. Schmttzehe' s suggested “Renedy” was: “Get rid
of all these requirenents, get an unethical | awer, or get alawer
who doesn’t know the entire transaction.” Finally, Schmttzehe
also signed the 1990 annual return listing the Torrey Deal
nortgages as “consummated” even though the deal was never
conpl et ed.

Viewing the record in the light nost favorable to the jury
verdict, we find that there is anple evidence from which a

reasonable jury could infer that Schmttzehe knew about the

10 The letter concluded, “The net result of this transaction was to
create $400, 000 of additional capital in the insurance conpany without requiring
addi tional funds.”

1 Schnittzehe argues that the district court erred in adnitting his
handwritten notes regardi ng problenms with the proposed Torrey Deal docunents.
W review a district court’'s decision that evidence is relevant and admi ssible
for abuse of discretion. United States v. Castillo, 77 F.3d 1480, 1496 (5th Cir.
1996). In addition to the probl emof Sovereign | nsurance’s | egal counsel feeling
unconfortabl e giving | egal opinions regarding the transaction, the notes al so
address various other aspects of the initial debenture purchase agreenent,
including the fact that, as drafted, it did not maintain the fiction that the
Torrey Deal consisted of separate agreenents. The district court concluded t hat
the handwitten notes were adnissibleto denonstrate Schmittzehe' s state of m nd,
that is, his specific intent to defraud. The district court also concl uded that
t he evi dence was rel evant to rebut Schnittzehe's defense that he relied on advice
of counsel. W agree. See, e.g., United States v. Cohen, 544 F.2d 781, 786 (5th
CGr.) (concluding letter was admi ssible to showstate of mnd), cert. denied, 431
US 914, 97 S. . 2175, 53 L. Ed. 2d 224 (1977); United States v. Baungarten,
517 F.2d 1020, 1027-28 (8th Cir.) (sane), cert. denied, 423 U.S. 878, 96 S. C.
152, 46 L. Ed. 2d 111 (1975). Accordingly, we find that the district court did
not abuse its discretion in admitting Schmttzehe's handwitten notes.
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conspiracy and voluntarily decided to join.! Accordingly, we hold
that there was sufficient evidence from which a reasonable jury
could conclude that Schmttzehe was guilty beyond a reasonable
doubt of mail fraud and conspiracy to commt nmail fraud.
11

Rushton and Schm ttzehe both contend that the district court
erred in not granting their notion for severance, pursuant to FED.
R CRM P. 14, \Wen defendants have been properly joined under
FED. R CRM P. 8(b), “a district court should grant a severance
under Rule 14 only if there is a serious risk that a joint trial
woul d conprom se a specific trial right of one of the defendants,
or prevent the jury fromnmaking a reliable judgnent about guilt or
i nnocence.” Zafirov. United States, 506 U S. 534, | 113 S. .
933, 938, 122 L. Ed. 2d 317 (1993). Accordingly, where joinder is
proper in the first instance, we will review only for abuse of
discretion. United States v. MCord, 33 F.3d 1434, 1452 (5th Cr
1994), cert. denied, _ US. _, 115S. C. 2558, 132 L. Ed. 2d 812
(1995).

Rule 8(b) provides that “[t]wo or nore defendants may be

charged in the sane indictnent or information if they are alleged

12 Schnittzehe argues that he at all times nerely relied on the advice

of Sovereign Insurance’s | egal counsel and ot her experts involved in structuring
these deals. The evidence presented at trial on this issue was conflicting
however, and the jury was entitled to reject Schmittzehe's defense. Likew se,
the jury was entitled to credit the testinmony of Nielsen as to what Schmittzehe
represented at the closing of the Marble Falls Deal, even though the Defendants
presented substantial inpeachnment evidence with respect to this w tness.
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to have participated in the sane act or transaction or in the sane
series of acts or transactions constituting an offense or
offenses.” Febp. R CRM P. 8(b). Furthernore, “Such defendants
may be charged i n one or nore counts together or separately and al
of the defendants need not be charged in each count.” |d. The
interests of efficiency and justice have led to a preference in the
federal system for joint trials of defendants who are indicted
together. Zafiro, 506 U S. at __ , 113 S. . at 937.

Schm ttzehe argues that because he joi ned Soverei gn | nsurance
well after the $10,000 bribe and the stock buy out of the
di ssatisfied investors had taken place, neither of these events had
any probative bearing on any crines al |l eged agai nst hi mpersonal ly.
Schmttzehe also contends that the indictnent alleged, and the
proof submtted at trial established, multiple conspiracies: (1) to
obtain a certificate of authority to sell insurance; (2) to gain
control of the conpany through the buy out; and (3) to provide for
t he conti nued operation of the i nsurance conpany t hrough fraudul ent
reporting. Rule 8(b) does not require, however, that each
def endant have participated in the same act or acts. United States
v. Dennis, 645 F.2d 517, 520 (5th Gr. Unit B), cert. denied, 454
U S 1034, 102 S. . 573, 70 L. Ed. 2d 478 (1981); see also United
States v. Lindell, 881 F.2d 1313, 1318 (5th Gr. 1989) (“The fact
that an indictnent does not charge each appellant with active

participation in each phase of the conspiracy does not constitute
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m sjoinder.”), cert. denied, 496 U. S. 926, 110 S. C. 2621, 110 L.
Ed. 2d 1056 (1990). All that is required is “a series of acts
unified by sone substantial identity of facts or participants.”
Dennis, 645 F.2d at 520 (internal quotation marks omtted). The
indictment did not allege nultiple conspiracies, but rather a
single schene with nultiple purposes.® Mreover, the evidence of
how Soverei gn I nsurance was established and Krenning and Rushton
gai ned control through the buy out was rel evant to establishing the
overall schene to defraud. Accordingly, we find that joinder was
proper under Rule 8(b).

Relief fromprejudicial joinder may be had under Rule 14 if
t he def endant can denonstrate “specific and conpelling prejudice.”
McCord, 33 F.3d at 1452. |In order to denonstrate that the district

court abused its discretion by failing to grant a notion for

13 The i ndi ct ment char ged:

The primary objects and purposes of the conspiracy, anong
ot hers, were:

1. To obtain a certificate of authority to sell insurance
within the State of Louisiana.

2. To provide for the continued operation of Sovereign Fire
even though Sovereign Fire was unable to tinely pay valid clains
subm tted to the company.

14 Rule 14 states in pertinent part:

If it appears that a defendant or the governnent is prejudiced
by a joinder of offenses or of defendants in an indictnment or
information or by such joinder for trial together, the court may
order an el ection or separate trials of counts, grant a severance of
def endants or provide whatever other relief justice requires.

FED. R CRM P. 14. As the Suprenme Court has noted, “Rule 14 does not require
severance even if prejudice is shown; rather, it leaves the tailoring of the
relief to be granted, if any, to the district court’s sound di scretion.” Zafiro,
506 U.S. at _ , 113 S. C. at 938.
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severance, the defendant nust show that: “(1) the joint trial
prejudi ced himto such an extent that the district court could not
provi de adequate protection; and (2) the prejudi ce outwei ghed the
governnent’s interest in econony of judicial admnistration.” |d.
Both Schmttzehe and Rushton have failed to nake the necessary
show ng.

Rushton essentially argues that the disparity between his own
culpability and that of his co-defendants, along wth the
conplexity of the case, prejudiced himto such an extent that his
trial was rendered unfair. However, “A quantitative disparity in
t he evi dence does not by itself warrant severance nor does the nere
presence of a spillover effect.” United States v. Mtchell, 31
F.3d 271, 277 (5th Gir.), cert. denied, _ US. _, 115 S. C. 455,
130 L. Ed. 2d 363 (1994). W also find that the district court
cured whatever risk there was of prejudice with proper jury

instructions.® See Zafiro, 506 US at _, 113 S. C. at 939

15 Anong other things, the district court carefully instructed the jury

that it nust give separate consideration to the evidence as to each defendant,
that each charge and the evidence pertaining to it should be considered
separately, and the fact that the jury may find a particul ar defendant guilty or
not guilty as to one of the offenses charged should not control the jury's
verdict as to any other offense charged. The district court also instructed the
jury that the nere fact that Defendants Schmttzehe, Rushton, and Krenning
operated and managed Sovereign Insurance together, and associated with others
enpl oyed there, and discussed conmon ains and interests with others, did not
necessarily establish proof of a conspiracy.

Moreover, we note, without expressing any approval, that at the specific
request of Schmittzehe, the district court alsoinstructedthe jury that it could
not consider against Schmittzehe, Bishop, or Cavin any of the evidence of the
$10, 000 paynment to the Conmi ssioner of |nsurance, or the alleged stock purchase
fromthe other shareholders. Cf. United States v. Netterville, 553 F.2d 903, 912
(5th Gr. 1977) (holding that once a defendant becones associated with a
conspiracy he is responsible for all of the acts of the conspiracy, even those
whi ch occurred before or after his association with the conspiracy), cert
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(concluding that simlar instructions were sufficient to cure any
possibility of prejudice); Mtchell, 31 F.3d at 276 (sane).
Finally, the acquittal of Bishop and Cal vin supports the inference
that the jury was able to sort and consi der separately the evi dence
agai nst each of the defendants. See McCord, 33 F.3d at 1452
(concluding that the acquittal of each of the defendants on at
| east one count reflected that the jury was able to consider the
evi dence separately as to each defendant and each count). Rushton
and Schm ttzehe have failed to denonstrate specific and conpel ling
prejudice. Accordingly, we hold that the district court did not
abuse its discretion in denying their Rule 14 notion for severance.
|V

Schm ttzehe argues that district court erred by denying his
motion for a new trial based on newy discovered evidence. Such
notions are generally disfavored by the courts, and we view t hem
wWth great caution. United States v. Pena, 949 F.2d 751, 758 (5th
Cr. 1991). W will reverse the district court’s denial of a
motion for a new trial only when there is a “clear abuse of
di scretion.” | d. New y di scovered evidence may warrant a new
trial if: (1) the evidence was discovered after trial; (2) the
failure to discover the evidence was not due to |lack of diligence
by the defendant; (3) the evidence is material, and not nerely

cunul ative or inpeaching; and (4) the evidence woul d probably | ead

denied, 434 U S. 1009, 98 S. C. 719, 54 L. Ed. 2d 752 (1978).
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to an acquittal. United States v. WIllians, 985 F. 2d 749, 757 (5th
Cr.), cert. denied, 510 U.S. 950, 114 S. Ct. 148, 126 L. Ed. 2d
110 (1993).

Schmttzehe contends that the settlenent docunments in a
separate lawsuit filed by the Conm ssioner of |nsurance against
John N el sen, seeking to enforce Sovereign | nsurance’s nortgage and
forecl ose on the Marble Falls property, reveal that the Governnent
took a position contrary to the one they asserted at trial.
Schm ttzehe cl ai ns that these docunents di sclose for the first tine
that the Internal Revenue Service took the position that Sovereign
| nsurance had a valid first lien and nortgage on the Marble Falls
property. Contrary to what Schmttzehe argues, however, the
Governnent argued at his trial that the Marble Falls deal was
fraudul ent, not because the insurance conpany had failed to obtain
a first lien on the property, but because the parties agreed that
the property was not at risk, and because the value of the property
was overstated. Moreover, the Defendants presented evi dence that
Sovereign Insurance had obtained a valid first lien on the
property. They al so brought out on cross-exam nation that the I RS
had filed an answer in the aforenentioned |awsuit acknow edgi ng
that its tax lien was inferior to the Conmm ssioner of Insurance’s
lien on the property. Al t hough Schm ttzehe could not have
di scovered the settlenent docunents prior to trial, we find that

this evidence of the Governnent’s position with respect to
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Sovereign Insurance’s lien on the Marble Falls property is nerely
cunul ative and would not likely result in an acquittal for
Schmttzehe if he were given a new trial. Accordingly, we hold
that the district court did not abuse its discretion in denying
Schmttzehe’s notion for a new trial based on newy discovered
evi dence. 1®
\Y

The CGovernnment cross-appeals fromthe district court’s | oss
cal cul ation for purposes of sentencing under US S. G § 2F1.1.Y
The Presentence Report (“PSR’) recommended that the base of fense
| evel for each Defendant be increased by 15 l|levels based on a
cal cul ated | oss of $14,867,934.26.'® The district court rejected
the PSR s recommendati on and i nstead appeared to cal cul ate the | oss
attri butable to each def endant based on the fal se or inflated val ue

of the “rented” or nonexistent asset reported on Sovereign

16 Finally, Schmittzehe and Rushton contend that the district court

| acked subject matter jurisdiction in this case because of § 2(b) of the
McCarran- Ferguson Act, 15 U S.C. 8 1012(b). This argunent is foreclosed by
United States v. Cavin, 39 F.3d 1299, 1305 (5th G r. 1994) (holding that the
preenption provision of the Act does not apply to a fraud prosecuti on because
there is no conflict with state insurance regul ation).

o I n cases i nvol ving fraud or deceit, the Sentenci ng Qui del i nes provide
for a graduated increase in the base offense | evel according to the amount of the
loss. See U S.S.G § 2F1.1.

18 Def ense counsel stipulated at trial that this |oss anpbunt included
the entire projected loss to the Louisiana Insurance Quarantors Associ ation,
i ncl udi ng out st andi ng cl ai ns, unpai d prem uns and estinated settl enents on future
cl ai ms.
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| nsurance’ s annual and quarterly statenents.!® W give consi derable
deference to a district court’s factual findings at sentencing, and
we wll reverse only if they are clearly erroneous. United States
v. Robi chaux, 995 F.2d 565, 571 (5th Cr.), cert. denied, 510 U S
922, 114 S. C. 322, 126 L. Ed. 2d 268 (1993). A factual finding
is not clearly erroneous as long as it is plausible in |ight of the
record read as a whole. |d. The coomentary to 8§ 2F1.1 states that
“the loss need not be determned with precision. The court need
only nmake a reasonable estimate of the |oss, given the available
information.” U. S . S. G 8§ 2F1.1, coment. (n.8).

I n deci di ng whether the district court arrived at a reasonabl e
estimate of the loss attributable to the Defendants’ fraud schene,
we nust first determ ne whether the court used an accept abl e net hod
of calculating the anount of |loss. See United States v. Henderson,

19 F. 3d 917, 927-29 (5th G r.) (remanding for resentenci ng because

19 Inits “Statenent of Reasons for Inposing Sentence,” the district

court nerely stated that as to loss anount, “the Court determnes that M.
Krenning should be held liable for |osses stemming from the Marble Falls
transaction, the Bay-Sunbelt transaction, the Fal con Pipeline transaction, the
Dut schke building, and the Torrey Group nortgages, for a total of $2.8 mllion
| osses to the conpany.” Based on this |oss amount, the district court added 13
level s to Krenning s base of fense |evel.

The district court determined that “M. Rushton should be held |iable for
| osses stenming fromthe Marble Falls transaction, the Bay-Sunbelt transaction,
the Fal con Pipeline transaction, the Dutschke building, and the Torrey G oup
Mortgages, for a total of $2.8 mllion in |losses to the conpany.” Based on this
| oss amount, the district court added 13 | evel s to Rushton’s base of fense | evel.

Finally, the district court determ ned that “M. Schmittzehe shoul d be hel d
liable only for losses stemming fromthe Marble Falls transaction and the Bay-
Sunbelt transaction, for a total of $850,000 | osses to the conpany.” Based on
this loss ambunt, the district court added 11 levels to Schmttzehe's base
of fense level. W note that the district court did not explain why, based onits
nethod of calculating loss, it decided not to attribute the Torrey G oup
transaction “losses” to Schnittzehe as well.
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the district court used a legally fl awed nethod of cal cul ati ng the
| oss), cert. denied, = US _ , 115 S C. 207, 130 L. Ed. 2d 137
(1994). The Sentencing Quidelines clearly contenplate that the
met hod used to cal cul ate the anount of loss will vary according to
the type of fraud at issue in the case. See U.S.S.G § 2F1.1,
comment. (n.7) (providing exanples of fraud where additional
factors are to be considered in determning the |oss or intended
| 0ss).2° The nethod used to cal cul ate the anobunt of |oss, however,
nmust bear some reasonable relation to the actual or intended harm
of the offense.? \Watever nmethod is enployed, the focus of the
| oss cal cul ati on should be on the harm caused to the victimof the
fraud. United States v. Orton, 73 F. 3d 331, 333 (11th Gr. 1996).

Having carefully reviewed the record, we conclude that the

20 The commentary to the Sentencing CGuidelines also provides that the

reasonabl e esti mate of | oss:

for exanple, may be based on the approxi mate nunber of victims and
an estimate of the average loss to each victim or on nore general
factors, such as the nature and duration of the fraud and the
revenues generated by sinmilar operations. The offender’s gain from
committing the fraud is an alternative estimate that ordinarily will
underestimate the | oss.

US S G 8 2F1.1, comment. (n.8)

21 See U.S.S.G § 2F1.1, coment. (n.7) (stating that “if an intended
| oss that the defendant was attenpting to inflict can be deternmined, this figure
will be usedif it is greater than the actual |o0ss”); see al so Henderson, 19 F. 3d
at 928 (concluding that the Sentencing Guidelines refer to actual intent, not
constructive intent); United States v. Tedder, 81 F.3d 549, 551 (5th Gr. 1996)
(“Where the defendant intends to repay the | oans, then actual |oss, rather than
intended | oss, is the appropriate basis for calculating | oss under 8 2F1.1.").
Al t hough t he Sent enci ng Gui del i nes recogni ze the of fender’s gain fromconmtting
the fraud as a possible alternative nmethod of cal culating the | oss amobunt, see
United States v. Smithson, 49 F.3d 138, 143 (5th Cr. 1995), the comentary to
t he Gui delines al so states, “The of fender’s gain fromconmitting the fraud is an
alternative estimate that ordinarily will underestimate the loss.” U S S G
§ 2F1.1, coment. (n.8).
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district court’s nethod of calculating the amount of loss in this
case bears no reasonable relation to the actual or intended harm of
the offense. Inits “Statenent of Reasons for |nposing Sentence,”
the district court stated that it was hol ding the Defendants |iable
for “l osses to the conpany.”??2 The district court does not explain
how the “l osses to the conpany” are related to the harminflicted
on the insureds. Moreover, we are unable to determ ne how the
falsely inflated val ues of the “rented” assets))which the district
court appears to equate with “l osses to the conpany”))relate to the
| oss caused by the Defendants’ fraud schene. Defendants argue that
the district court’s calculation nmethod was consistent wth
Application Note 7(a) to 8 2F1.1 for “Fraud Involving
M srepresentation of the Value of an Itemor Product Substitution.”
US S G 8§ 2F1.1, coment. (n.7). Where a fraud involves the
m srepresentation of the value of an item the Sentencing
Cui del i nes suggest that the loss is the anbunt by which the item
was overvalued. 1d. This nethod of |oss cal cul ati on, however, is
appropriate only where the overstated value i s the actual object of
the fraud, for exanple through a sale or exchange of the overval ued

item 23

22 See supra note 19.

23 See U.S.S.G § 2F1.1, coment. (n.7):

Where, for exanple, a defendant fraudulently represents that stock
is worth $40,000 and the stock is worth only $10,000, the loss is
t he amount by which the stock was overval ued (i.e., $30,000). In a
case involving a msrepresentation concerning the quality of a
consuner product, the loss is the difference between the anmount paid
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In the present case, the overvalued or nonexistent nortgage
properties were nerely the nmechani smthrough which the Defendants
di sgui sed the insolvent condition of their insurance conpany and
t hereby continued to sell insurance policies to the public. The
harmto the public, and ultimately the State of Louisiana, was the
| osses to individual insureds caused by the sale of insurance
policies backed by an insolvent insurance conpany. The district
court’s nmethod of calculating the amount of loss is therefore
flawed, in this case, to the extent that it focuses on the “l| osses
to the conpany” or the overstated value of the assets reported on
Soverei gn | nsurance’ s annual and quarterly st at ement s. %
Accordingly, we reverse the district court’s findings as to |oss
anount and remand for resentencing.

Vi

The Governnent al so cross-appeals fromthe district court’s
refusal to apply, as to each defendant, a four-point enhancenent
for jeopardizing the safety and soundness of a financial

institution, under U S . S.G 8§ 2F1.1(b)(6). W review de novo the

by the victimfor the product and the anpbunt for which the victim
could resell the product received.

24 Cf. United States v. Hill, 42 F.3d 914, 918-19 (5th Gir.) (affirming
district court’s determination that | oss anount was the fraudul ent face val ue of
securities, rather than anount paid by victins to “rent” the worthless
securities), cert. denied, __ US _ , 116 S. C. 130, 133 L. Ed. 2d 79 (1995);
United States v. Chappell, 6 F.3d 1095, 1101 (5th G r. 1993) (affirmng the
district court’s determnation that |oss anmbunt was stated value of the
fraudul ent checks plus their average value tinmes the fifty-one bl ank checks al so
attributable to defendants), cert. denied, = US _ , 114 S. . 1235, 127 L.
Ed. 2d 579 (1994).
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district court’s application of the Sentencing Cuidelines, and we
will affirmthe district court’s factual findings unless they are
clearly erroneous. United States v. Cenents, 73 F.3d 1330, 1338
(5th Gr. 1996).

Section 2F1.1(b)(6) provides: “If the offense substantially
j eopardi zes the safety and soundness of a financial institution

increase by 4 levels. |If the resulting offense level is |less
than level 24, increase to level 24.” US S.G 8§ 2F1.1(b)(6)(A).
The commentary to 8 2F1.1(b)(6) provides:

An offense shall be deenmed to have “substantially

j eopardi zed the safety and soundness of a financial

institution” if, as a consequence of the offense, the

institution becane insolvent; substantially reduced

benefits to pensioners or insureds; was unable on demand

to refund fully any deposit, paynent, or investnent; was

so depleted of its assets as to be forced to nerge with

another institution in order to continue active

operations; or was placed in substantial jeopardy of any

of the above.
US S G § 2F1.1(b)(6), comment. (n.15). The district court,
explicitly following the reasoning of Judge Mtchell in United
States v. MDernott, declined to apply the four-point enhancenent
in the context of an institution that was already insolvent when
the crimnal conduct occurred. In an unpublished opinion, we
rejected the reasoning of Judge Mtchell on this issue. See United
States v. McDernott, No. 93-3603 (5th Cr. June 5, 1995) (vacating
sentence and remandi ng for resentencing under 8 2F1.1(b)(6)).

Application note 15 to 8 2F1.1(b)(6) Ilists four types of

damage flowi ng fromthe of fense which my be deened to constitute
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“] eopardi zi ng t he saf ety and soundness of a financial institution,”
only one of which is insolvency.?® Fromthe record, it does not
appear that the district court considered the other three bases for
enhancenment under 8 2F1.1(b)(6). The district court’s failure to
consider all of the bases for apply 8 2F1.1(b)(6) requires us to
vacate the Defendants’ sentences. For exanple, based on the
record, we find that there is substantial evidence to support a
findi ng that Def endants’ offense “substantially reduced benefits to
i nsureds.” Because we conclude that the district court
applied the wong legal standard, we need not at this point
consider the Governnent’s argunent that the district court was
clearly erroneous in its inplicit finding that the Defendants did
not cause the insolvency of Sovereign |Insurance. Upon remand, the
district court will have another opportunity to determ ne whet her
Def endants’ fraud schene caused the insurance conpany to becone
i nsol vent. Accordingly, we vacate the Defendants’ sentences and
remand to the district court for specific findings on the
application of 8 2F1.1(b)(6) under the correct |egal standard.
VI |
For the foregoing reasons, we AFFIRM the Defendants’

convi ctions, VACATE their sentences, and REMAND for resentencing

25 Cf. United States v. Bullard, 13 F.3d 154, 158 n.10 (5th Gr. 1994)
(noting that applicationnote 10 to § 2B1. 1(b)(7)(A), which is worded identically
to note 15 to 8 2F1l.1(b)(6)(A), “does not limt the nmeaning of the terms
‘“substantially jeopardizes the safety and soundness of a financial institution
to the situation where the institution becones i nsolvent as a consequence of the
def endant’ s conduct”).
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consistent with this opinion.
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