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HOPE MEDI CAL GROUP FOR WOMEN, on behalf of itself and the
Medi cai d-eligible wonen of the State of Louisiana to whom it
provi des health care, and | feanyi Charles Ckpal obi, M D., on behalf
of hinmself and his Medicaid-eligible patients seeking abortions, et
al., Plaintiffs-Appellees,

V.

Edwi n EDWARDS, Governor of the State of Louisiana, et al.,
Def endant s- Appel | ant s.

Sept. 11, 1995.

Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore WSDOM GARWOCD and DAVIS, Crcuit Judges.

W EUGENE DAVIS, Circuit Judge:

Thi s appeal centers on the conpl ex i ssue of public funding for
abortions. The plaintiffs, Hope Medical Goup for Winen and Dr.
| feanyi Ckpal obi, filed suit in federal district court on behal f of
their Medicaid-eligible patients seeking to enjoin Louisiana from
enforcing a state statute prohibiting the state's Medi caid program
from funding abortions except in cases where an abortion is
necessary to save the life of the nother. The district court
issued an injunction prohibiting the state from enforcing the
statute in so far as the statute prohibits funding for abortions to
termnate pregnancies resulting from rape or incest. The state
subsequent |y appeal ed. For the reasons expl ai ned bel ow, we affirm

| .
The plaintiffs' suit focusses on LA-R S. 40:1299. 34.5, which



prohibits Louisiana's state Medicaid program from offering
abortions except when necessary to save the |ife of the nother.
They contend that this restriction violates Title Xl X of the Soci al
Security Act and the 1994 version of the so-call ed Hyde Anendnent.
Title XIX establishes the Medicaid program a jointly funded
federal -state program designed to provide nedical <care for
qualified individuals "whose i ncone and resources are insufficient
to neet the costs of necessary nedical services." 42 US C 8§
1396. States choosing to participate in the program receive
federal funds appropriated under Title Xl X and use these funds to
finance the health care of state residents who neet the eligibility
criteria set forth in the Act.

Al t hough a state's participation in the Medicaid programis
voluntary, participating states nust abide by the requirenents
inposed by Title XIX and regulations issued by the Health Care
Fi nance Adm nistration (the "HCFA"), which is the federal agency
created by the Act to adm nister the Medicaid program See W/ der
v. Virginia Hospital Ass'n, 496 U.S. 498, 502, 110 S. C. 2510,
2513-14, 110 L.Ed.2d 455 (1990). Title Xl X enunerates ei ght broad
categories of nedical services that state prograns nust provide to
i ndividual s classified as "categorically needy":!?

(1) inpatient and outpatient hospital services;
(2) other |aboratory or X-ray services;

(3) nursing facility services;

142 U.S.C. § 1396a(a)(10) sets forth the eligibility
criteria for determ ning whether an individual is "categorically
needy. "



(4) early and periodi c screening, diagnostic and treatnent services
for recipients under the age of 21;

(5) famly planning services and suppli es;
(6) physicians' services and services furnished by a dentist;
(7) services furnished by a nurse-mdw fe;

(8) services furnished by a certified pediatric nurse practitioner
or certified famly nurse practitioner.

42 U.S.C. § 1396d(a).

The obligation of participating states to provide abortion
services under Title XIX are circunscribed, however, by the
so-call ed Hyde Anmendnent. In 1976, congress enacted the first
versi on of the Hyde Arendnent as a rider to an appropriations bill.
The Hyde Anmendnent restricted the use of federal funds for abortion
services under Title XIX. Although the specific | anguage and scope
of the Hyde Anmendnent changed over the years, the version in force
until 1981 essentially limted funding for abortions to three
cases: (1) where the nother's life was in danger, (2) where the
abortion was to termnate a pregnancy resulting from rape or
incest, and (3) where "severe and long-lasting physical health
damage to the nother would result if the pregnancy were carried to
term" See Pub.L. 95-205, 91 Stat. 1460 (Dec. 9, 1977).

From 1981 until 1993, Congress enacted an even stricter
version of the Hyde Amendnent which prohibited federal funds for
abortions "except where the life of the nother woul d be endangered
if the fetus were carried to term"” See eg. Pub.L. No. 101-166,
103 Stat. 1159, 1177 (1989). Loui siana's abortion funding

restriction mrrors the 1981-1993 version of the Hyde Amendnent.



The Loui siana provision provides that:
Not wi t hst andi ng any ot her provision of lawto the contrary, no
public funds, nade available to any institution, board,
comm ssi on, departnent, agency, official, or enployee of the
state of Louisiana, or of any local political subdivision
thereof, whether such funds are nade available by the
governnent of the United States, the state of Louisiana, or of

a local governnental subdivision, or from any other public

source shall be used in any way for, to assist in, or to

provide facilities for an abortion, except when the abortion
is medically necessary to prevent the death of the nother.
LA-R S. 40:1299. 34.5 (enphasi s added).

In 1993, Congress enacted a new version of the Hyde Anrendnent
which, for the first tinme since 1981, permtted federal funds to be
used for abortions to term nate pregnancies resulting fromrape or
i ncest. Pub.L. No. 103-112, 107 Stat. 1082 (1993). The 1994
version of the Hyde Anendnent thus expanded the availability of
funds for abortions under Title XIX. However, because Loui siana
retainedits restrictive abortion funding ban, the state's Medi caid
program could not fund abortions in rape and incest cases even
t hough federal funds were avail abl e under the 1994 version of the
Hyde Anendnent. The plaintiffs subsequently filed the present
suit, arguing that Louisiana's abortion funding restriction
violates Title XIX and the 1994 Hyde Anendnent.

After a hearing, the district court ruled in favor of the
plaintiffs and enjoined the state from enforcing LA-R S
40:1299. 34.5' s ban on funds for abortions in rape and i ncest cases
as long as the state receives federal funds under Title XIX  The
court held that the 1994 Hyde Anendnent substantively nodified
states' obligations under Title XI X and that Congress' intent in

enacting the Hyde Anmendnent "was to ensure that states fund
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abortions in those narrow circunstances where federal funds were
avai |l abl e under the Hyde Anendnents.” Hope Medical Goup v.
Edwar ds, 860 F. Supp. 1149, 1152 (E. D.La.1994). The court concl uded
that LA-R S. 40:1299.34.5 conflicts with Title XI X "as anended" by
the Hyde Anendnent because it does not "provide Medicaid
rei moursenent to eligible wonen who have abortions term nating
pregnancies resulting from rape or incest." ld. at 1154. The
state tinely appeal ed fromthe court's judgnent enjoining the state
from enforcing its abortion funding restrictions. Bef ore
addressing the nerits of the district court's decision, however, we
must first address whether a recent anendnent to Louisiana's
abortion funding statute noots this appeal.
1.

During a special legislative session followng the district
court's order enjoining enforcenent of LA-R S. 40:1299.34.5, the
Loui si ana | egi sl ature anended t he provi sion. The anended provi sion
permts public funds for abortions in cases of rape and incest as
well as in cases where the abortion is needed to save the life of
the nother. See LA-R S. 40:1299.34.5(B). Although the parties'
briefs on appeal do not address whether the anmendnent noots this
appeal, one of the plaintiffs, Dr. Okpalobi, raised the npotness
issue in a nmotion to dismss the appeal and again during oral
argunent. Because the presence of a live case or controversy is a
threshol d jurisdictional requirenent, we nust address it evenif it
is not raised by the parties.

A case is noot for Article |1l purposes if the issues



presented are no longer live or the parties lack a legally
cogni zable interest in the outcone. See Canpanioni v. Barr, 962
F.2d 461 (5th G r.1992). An exception to the nootness doctrine
exists in cases where a controversy is likely to recur, but my
evade review. See Henschen v. City of Houston, 959 F.2d 584 (5th
Cir.1992). After reviewng the anmended version of LA-R S
40: 1299. 34.5, we conclude that the present case falls within this
exception to the nootness doctrine.

The anmended version of the funding restriction provides that
public funding for abortions in rape and i ncest cases wll only be
avail able so long as "a decision or order of a court of conpetent
jurisdiction" declares that the original version of the statute
violates Title XIX. LA-R S. 40:1299.34.5. The anended restriction
thus allows abortion funding in rape and incest cases only if a
court order continues to conpel the state to do so. | d. Upon
di ssolution of the court order, the provision' s exception for rape
and i ncest cases becones inapplicable and the original restriction
prohi biting publicly-funded abortions except in cases where the
nother's life is in danger becones effective. 1d.2 The anended
provision further provides that state officials "shall vigorously
and expeditiously pursue judicial renedies seeking to obtain ...

reversal" of any order conpelling the state to fund abortions in

2The anmendment divides the statutory restriction into two
parts. Part A contains the original restriction prohibiting
abortions except where the nother's life is in danger. Part B
permts abortions in rape and incest cases. Part B of the
statute is triggered only upon the entry of a court order holding
Part A invalid. Once the court order is dissolved, Part B
becones i neffective.



rape and incest cases. See LA-R S. 40:1299. 34. 5.

The | anguage of the revised statute clearly indicates that the
Louisiana legislature anended the state's abortion funding
restriction so that it could bring its Medicaid program into
conpliance with the district court's injunction. The conditional
| anguage of the statute and the | anguage directing state officials
to seek a reversal of the injunction reveal the continued presence
of alive controversy between the parties over the validity of LA-
R S. 40:1299.34.5. In Gty of Mesquite v. Aladdin's Castle, Inc.,
455 U. S. 283, 289, 102 S.Ct. 1070, 1074-75, 71 L.Ed.2d 152 (1982),
the Suprenme Court held that the repeal of a city ordi nance struck
down as a violation of the First Amendnent did not noot the appeal
because "the city's repeal of the objectionable | anguage woul d not
preclude it fromreenacting precisely the sane provision" if the
| ower court's order enjoining the city fromenforcing the ordi nance
was ever vacated. In the present case, the plain | anguage of the
LA-R S. 40:1299.34.5(D) manifests the state's intent to deny
abortions in rape and i ncest cases as soon as the district court's
i njunction can be vacated. Gven the state's power to reenact the
original version of its funding restriction and its stated intent
to do so, we conclude that this appeal is not noot. W therefore
turn to the nerits of the district court's injunction.

L1,

The plaintiffs raise essentially two argunents in support of

the district court's injunction against the Louisiana abortion

funding restriction. First, they contend that the 1994 version of



the Hyde Anmendnent independently requires states to fund all
abortions permtted by the anmendnent. Second, they alternatively
argue that LA-R S. 40:1299.34.5 violates Title XX and its
acconpanying regulations because the provision unreasonably
prohi bits abortions without regard to nedical necessity. W wll
consi der both argunents in turn

A

The plaintiffs first contend that the 1994 Hyde Anendnent
substantively anends Title XI X by requiring state Medi cai d prograns
to cover all abortions in the two categories of cases enunerated in
t he anendnent: (1) abortions required to save the life of the
nmot her, and (2) abortions to term nate pregnancies resulting from
rape or incest. The plaintiffs' reading of the 1994 Hyde Anendnent
essentially elimnates the discretion of state Medi caid prograns to
place limtations on abortion services in cases of rape or incest
and in cases where an abortion is necessary to save the l[ife of the
not her .

The plaintiffs' argunent relies primarily on the | egislative
hi story of the Hyde Anmendnent. During the congressional floor
debat es preceding the passage of the 1994 Hyde Anendnent, several
| egislators stated that a proposal to elimnate the anendnent woul d
result in states having to fund non-therapeutic abortions. For
exanpl e, Senator Ni ckels explained that a repeal of the Hyde
Amendnent "would result in mandating that states pay for these
abortions with state dollars.” 139 Cong.Rec. S12,581 (Sept. 28,

1993). Likew se, Senator Hatch argued that "every state wll be



required to provide matching funds for abortion on demand"” if the
Hyde Amendnent were repealed. 1d. at S12,588. According to the
plaintiffs, these statenents reveal Congress' understandi ng that
states must fund all abortions for which federal funds are
avai | abl e.

The plaintiffs also point to the absence of the so-called
"Bauman Anendnent" |anguage in the 1994 version of the Hyde
Amendnent. The Bauman Anendnent was originally added to the 1979
version of the Hyde Amendnent, and provided that "the severa
states are and shall remain free not to fund abortions to the
extent that they in their sole discretion deem appropriate." The
plaintiffs argue that the absence of this provision in the current
versi on of the Hyde Anmendnent denonstrates that Congress intended
to make Medicaid funding of abortions covered under the Hyde
Amendnent nmandatory, and thus renpbve the states' discretion to
limt abortion services provided through their Medicaid prograns.

The defendants counter by arguing that the Hyde Arendnent does
not inpose any independent substantive obligations on state
Medi caid prograns apart from Title XX They read the Hyde
Amendnent as a nere appropriations provisionthat restricts the use
of federal funds for abortions except under limted circunstances.
They argue that the anmendnent is purely permssive with regard to
state funding of abortions under the two exceptions where federal
funds are permtted by the Hyde Anendnent.

Most of the cases interpreting the Hyde Anmendnent have

generally focussed on whether the Hyde Anmendnent relieves state



Medi caid prograns of Title XIX's requirenents with respect to
abortions for which federal funding is not available under the
anmendnent. See Preterm Inc. v. Dukakis, 591 F.2d 121, 125 (1st
Cir.1979); Roe v. Casey, 623 F.2d 829 (3rd Cir.1980); see also
Harris v. MRae, 448 U. S. 297, 309, 100 S.C. 2671, 2684, 65
L.Ed.2d 784 (1980) ("Title XI X does not require a participating
State to include in its plan any services for which a subsequent
Congress has w thheld federal funding."). However, in Hern v.
Beye, 57 F.3d 906 (10th G r.1995), the Tenth G rcuit addressed the
converse question of whether the Hyde Anmendnent i ndependently
i nposes an obligation on participating states to fund all abortions
permtted by the anmendnent. The court concluded that the Hyde
Amendnent does not i npose substantive obligations on State Medi cai d
progr ans:

[ T] he Hyde Anmendnent does not affect the states' underlying

obligations inposed by Title XIX and federal Medicaid

regul ations. That is, although the Hyde Anendnent relieves

states' of having to fund abortions for which federal funding

is unavail able, it does not alter states' obligations wth

respect to abortions for which federal funding is avail able.
ld. at 909 (enphasis in original). The court reasoned that state
restrictions on abortion funding nmust be evaluated wth reference
to the requirenents of Title XI X and its acconpanyi ng regul ati ons,
not the Hyde Anendnent. |d.

We agree with the Tenth Grcuit that the Hyde Anendnent does
not inpose any independent obligations on states apart fromthe
requi renments of Title X X The plain neaning of a statute's
| anguage governs its construction unless so doing would clearly

vi ol ate congressional intent or lead to absurd results. See United
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States v. Rodriguez-Rios, 14 F.3d 1040, 1044 (5th Cr.1994).
Turning to the | anguage of the Hyde Amendnent and the case
| aw appl yi ng the anendnent, we agree with the defendants' argunent
that the Hyde Anmendnent does not create substantive obligations.
Onits face, the Hyde Anendnent nerely restricts the use of federal
funds for abortions. The 1994 version of the anendnent provides:

None of the funds appropriated under this Act shall be

expended for any abortion except when it is nade known to the

Federal entity or official to which funds are appropriated

under this Act that such procedure is necessary to save the

life of the nother or that the pregnancy is the result of an

act of rape or incest.
Pub.L. No. 103-112, 107 Stat. 1082 (1993). Al t hough the 1994
versi on of the Hyde Anendnent permts the use of federal funds for
abortions in rape and incest cases, the anmendnent contains no
| anguage obl i gating state Medi caid prograns to fund aborti ons under
these circunstances. Nor does the anmendnent purport to
substantively anmend Title XIX with respect to the authority of
state Medicaid prograns to tailor the scope of their nedical
cover age.

Nei ther the Hyde Anmendnent's legislative history nor the
absence of the Bauman Anendnent | anguage per suade us to abandon the
pl ain neaning of the statute. The excerpts of the congressional
debate cited by the plaintiffs focussed on the inplications of a
proposal to renove the Hyde Amendnent fromthe 1994 appropri ations
bill for health and human services prograns. Wen viewed in this
context, these statenents appear nerely to reflect the fear of the
Hyde Anmendnent's proponents that a defeat of the anmendnent woul d

result in states having to fund all nedically necessary abortions
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under Title Xl X These statenents focus on states' obligations
under Title XI X, not whether the Hyde Anendnent i nposes i ndependent
obligations on state Medicaid prograns. They do not, therefore,
suggest that the Hyde Anendnent's |anguage restricting abortion
funding can be read to conversely require states to provide
abortions permtted by the anendnent.

We also disagree that the absence of the so-called Bauman
Amendnent simlarly dictates that we abandon the plain neaning of
t he Hyde Anmendnent. During the Congressi onal debates preceding the
passage of the Bauman Anmendnent in 1979, Representative Bauman
explained that the intent of the Bauman Amendnent was to nodify
states' obligations under Title XIX and to grant participating
states the authority to elimnate abortion services from their
Medi cai d prograns. Cong. Rec. 25425-35426 (Dec. 11, 1979). Thus,
as wth the debates over the Hyde Anendnent, the debates over the
Bauman Anmendnent centered on the obligations inposed by Title Xl X,
not the Hyde Anmendnent. |ndeed, Representative Bauman expl ai ned
t hat the purpose of the Hyde Anendnent "has been fromthe begi nni ng
to restrict Federal funding and not in any way to place burdens on
the rights of States.” |d. at 35426.

We therefore follow Hern in holding that the Hyde Amendnent
does not create any i ndependent obligations on states participating
in the Medicaid Program to fund abortions permtted by the
anmendnent. Accordingly, we nust nowturn to the text of Title X X
and its acconpanyi ng regul ati ons to det erm ne whet her the Loui si ana

funding restriction violates these requirenents.
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B

Whet her Louisiana's funding restriction violates Title X X
turns on the extent to which the Act affords participating states
the discretion to place restrictions on the nedical services
of fered through their Medicaid prograns. Although Title Xl X does
not specifically include abortion as a mandatory service, the
parties concede that abortion services fall under several of the
ei ght broad categories of nedical services nmandated by the Act,
including inpatient hospital servi ces, outpatient hospita
servi ces, physician's services, and famly planning services. See
42 U.S. C. § 1396d(a). The plaintiffs contend that abortion
services are therefore mandated by Title Xl X and that Louisiana's
funding restriction violates the Act because it generally prohibits
abortions except in cases where the nother's life is in danger.

Title XIX "confers broad discretion on the states to adopt
standards for determning the extent of nedical assistance”
provi ded through their Medicaid prograns. Beal v. Doe, 432 U S
438, 444, 97 S. . 2366, 2371, 53 L.Ed.2d 464 (1977). However,
states' discretion to limt the scope of the nedical services
offered through their Medicaid prograns is subject to inportant
restrictions. Title XIX specifically provides that participating
states nust establish "reasonabl e standards" that are "consistent
wth the objectives" of the Act. 42 U S. C. 8§ 1396a(a)(17). Sone
courts have read this provision as nandati ng that states nust cover
all nedical procedures certified as "nedically necessary" by a

reci pient's physician. See Weaver v. Reagen, 886 F.2d 194 (8th
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Cir.1989); Pinneke v. Preisser, 623 F.2d 546, 548 n. 2 (8th
Cir.1980). QG her courts have declined to inpose such a strict
"medi cal necessity" restriction on states' discretion. | nst ead,
they read Title XIX as granting states sone discretion to limt
medi cal services based on their judgnment as to whet her a particular
medi cal service is nedically necessary. See Preterm 591 F.2d at
125.% Under this approach, a state progranis decision to limt a
servi ce based on the degree of nedical necessity is subject only to
Title XIX's requirenent that the limtation nust be reasonable.
| d.

HCFA regulations pronmulgated wunder Title X X provide
addi tional guidance in assessing the reasonableness of a state
restriction on the nedical services offered through its Medicaid
program These regul ati ons provide that:

(b) Each [nedical] service nust be sufficient in anpunt,
duration, and scope to reasonably achieve its purpose.

(c) The Medi cai d agency may not arbitrarily deny or reduce the

anount, duration, or scope of a required service ... to an
ot herwi se eligible recipient solely because of the diagnosis,
type of illness or condition.

(d) The agency may pl ace appropriate limts on a servi ce based
on such criteria as nedical necessity or on utilization
control procedures.

42 C.F. R 8§ 440. 230 (enphasis added). A participating state may,

therefore, choose to |imt the provision of particular nedical

5In Preterm the court rejected the argunent that a state
Medi cai d program nust cover any nedi cal procedure certified by a
doctor as nedically necessary. Rather, the court reasoned that

state legislatures nmay nake "the macro-decision ... that only
certain kinds of nedical assistance are deened sufficiently
necessary to cone under the coverage of its plan.” |[|d. at 125.
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procedures or treatnents as long as the restriction conplies with
8§ 440. 230.

Al nost all the federal circuit cases addressi ng whet her state
abortion funding restrictions violate Title XIX have held that
state restrictions simlar to LA-R S. 40:1299.34.5 violate Title
XIX. See Preterm 591 F.2d at 125; Casey, 623 F.2d 829; Hodgson
v. Board of County Commrs, County of Hennepin, 614 F.2d 601, 608
(8th Gr.1980); Zbaraz v. Quern, 596 F.2d 196, 199 (7th Cr.),
cert. denied, 448 U. S. 907, 100 S.Ct. 3048, 65 L. Ed. 2d 1136 (1980);
Hern, 57 F.3d at 909-10; Little Rock Famly Pl anning Services V.
Dalton, 60 F.3d 497 (8th Cir.1995).% In many of these cases, the
state abortion funding restrictions were actually less restrictive
than LA-R S. 40:1299. 34.5 because they all owed funds for abortions
in cases of rape or incest. Although each of these courts offer
slightly different rationales for holding the restrictions invalid,
they each generally arrive at the sane concl usion: the state
restrictions were inconsistent with the basic objective of Title
XI X to provide necessary nedical services to eligible recipients.

In Preterm the First Grcuit struck down a Mssachusetts
abortion funding restriction that was less restrictive that the
Loui siana restriction at issue in this case. The Massachusetts
statute prohibited the state Medicaid program from funding

abortions except in cases where the nother's |life was i n danger and

‘“Recent federal district court decisions have simlarly held
that such restrictions are invalid. See Planned Parenthood v.
Wight, No. 94 C 6886, 1994 W. 750638 (N.D.11l. Dec. 6, 1994);
Pl anned Parenthood v. Engler, 860 F.Supp. 406 (WD. M ch. 1994);
Pl anned Parent hood v. Bl ouke, 858 F. Supp. 137 (D. Mont. 1994).
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where the pregnancy resulted fromrape or incest. 591 F.2d at 126-
127. The plaintiffs in Preterm argued that the state's funding
restriction violated Title XI X because it did not permt funding
for abortions in cases where the health of the nother was at risk.?®

Al though the First Crcuit acknow edged that the state's
abortion funding restriction was arguably a limtation based on
medi cal necessity, the court concluded that restrictions which
[imt nedical services "to life and death situations" and cases of
rape and incest contravene the objectives of the Act. | d.
According to the court, the state funding restriction contravened
the objectives of Title XIX in tw respects. First, the court
reasoned that Title XIX s objective of providing needed nedica
care is broader than the stark "life and death" restriction
enbodi ed i n the Massachusetts provision. The court concl uded that
the state's restriction thus "crossed the |ine between perm ssible
di scrim nation based on degree of need and entered into forbidden
di scrim nation based on nedical condition." 1d. at 126. The court
further held that the restriction contravened Title XIX by failing
to i ncorporate physician input into whether or not a given abortion
procedure is nmedically necessary. According to the court, Title
XI X "provides for a central role for the physician in determning
proper treatnent." 1d. at 127.

I n Hodgson, the Eighth Circuit simlarly held that a M nnesota

SAt the tinme, the Hyde Anendnent permtted funds to be used
for abortions in cases where the nother would suffer severe and
| ong-1asting physical damage if forced to carry the pregnancy to
term See Pub.L. 95-205, 91 Stat. 1460 (Dec. 9, 1977).
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statute limting Medicaid-funded abortions was invalid. 614 F.2d
at 608. As with the Massachusetts statute, the M nnesota statute
limted abortions offered through its Medicaid program to cases
where the abortion was necessary to save the |ife of the nother and
in cases of rape or incest. The court concluded that M nnesota's
funding restriction was arbitrary because the state's Medicaid
programsubsi di zed "heal t h- sust ai ni ng" services in general, but, in
the case of abortion, subsidized abortion procedures only if they
were "life-sustaining." 1d. The court concluded that the state's
restriction on abortion funding was thus "not in accordance with a
uni form standard of nedical need." Id.

Bot h Pretermand Hodgson were deci ded agai nst the backdrop of
the pre-1981 version of the Hyde Anendnent, which, |ike the 1994
version of the anmendnent, permtted federal funding for abortions
in cases of rape and incest. The Tenth Grcuit, however, recently
addressed this precise issue against the backdrop of the 1994
version of the Hyde Anmendnent. In Hern, the court ruled that a
Col orado statute contravened Title XI X because it restricted
abortions provided through the state's Medicaid programto cases
where an abortion was necessary to save the life of the nother
Li ke the Louisiana abortion funding restriction, the Colorado
restriction did not provide funds for abortions in cases of rape or
i ncest. The court held that the statute contravened Title X X
because it "categorically denies coverage for a specific, nedically
necessary procedure except in those rare i nstances when a patient's

life is at stake." ld. at 911. The court reasoned that this

17



restriction was antithetical to a basic objective of Title XIX—-to
provi de necessary nedical services to qualified individuals." 1d.
at 910-11. Therefore, Hern essentially tracks the reasoning of
Hodgson and Preterm in holding that the Colorado funding
restriction violated Title XX because it was an arbitrary
restriction based solely on a recipient's condition or diagnosis.

We agree with the reasoning of these decisions and hol d that
Loui siana's abortion funding restriction simlarly violates Title
XIX. The text of Title XIX reveals that the Medicaid programis
not limted to nerely providi ng nedi cal services necessary to save
patients' lives. Title XIX contains no | anguage suggesting that
t he nmedi cal services nmandated by the Act are mandatory only inlife
and death situations. Indeed, Title XIX specifically requires
participating states to provide preventive nedi cal services, such
as prenatal care, dental care, and "periodic screening, diagnostic
and treatnent services" for eligible recipients under age 21. See
42 U.S.C. § 1396d(a)(4)-(5). Title XIX also requires state
Medi cai d prograns to provide outpatient hospital services. See 42
US C 8§ 1396d(a)(2)(A). That Title XIXrequires states to provide
medi cal services not typically associated with life and death
situations mani fests the broad scope of the program As noted in
Hodgson, the broad objective of Title XIX is to provide
"heal t h-sust ai ni ng" nedical services to eligible recipients, not
merely "life-sustaining" services. 614 F.2d at 608.

Gven the broad scope of Title X X, Louisiana' s funding

restriction is inconsistent wwth the objectives of the Act because
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the restriction categorically |imts abortions offered through the
state's Medicaid program to life and death situations wthout
regard to the nedical necessity of abortions in rape and incest
cases. During the hearing, the plaintiffs produced evidence
supporting their claimthat abortions in rape and i ncest cases are
often nedically necessary even though the nother's life m ght not
be in danger. The plaintiffs' evidence included research reports
and expert testinony detailing the nental and physical health
probl ens attendant to pregnancies resulting fromrape or incest.
The plaintiffs also introduced a Decenber 1993 |etter sent by the
HCFA to the directors of each state Medicaid program The letter
stated that, in the opinion of the HCFA, Title XIX now requires
participating states to fund nedically necessary abortions in rape
and i ncest cases because of the expansion of funding under the 1994
versi on of the Hyde Anendnent. This | anguage suggests that, in at
| east sonme cases, abortions in cases of rape or incest are
medically necessary and nust therefore be provided by state
Medi cai d prograns under Title Xl X 6

The defendants failed to controvert the plaintiffs' evidence

that abortions in rape and incest cases are frequently nedically

The HCFA letter al so suggests that abortions in rape and
i ncest cases are "per se" nedically necessary and, therefore,
must be provided by states without restriction. W need not,
however, decide whether this |anguage in the HCFA directive
purports to totally elimnate states' discretion to restrict
abortions in rape and incest cases. Regardless of whether the
directive can be read to elimnate states' discretion over
abortions in rape and incest cases, Louisiana' s restriction
violates Title Xl X because it categorically limts
Medi cai d-funded abortions to life and death situations.
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necessary. Indeed, the defendants do not dispute the plaintiffs

argunent that Louisiana's abortion funding restriction is not
grounded on the health or nedical needs of Title Xl X patients

Al though Title XIX and 42 C.F. R 8 440.230 allow state Medicaid
prograns to adopt appropriate limts based on nedical necessity,
such restrictions nust be consistent with the Act's objective of
providing a broad range of health-sustaining services. For
exanple, restrictions that limt the provision of nedical services
to life and death cases may be appropriate where the nedical
benefits of certain procedures or treatnents are significantly
out wei ghed by their risks to patients' health. Such a restriction
would be consistent with pronoting the health of Title XX
patients. Restrictions mght also be appropriate where the state
| egi slature or the state Medi caid programdeterm nes that a nedi cal
treatnment or procedure is not nedically necessary. See Preterm

591 F.2d at 125.7 However, the defendants offer no grounds for
concluding that abortions in rape and incest cases are never

medi cal | y necessary.

'See al so Mother Doe et al. v. Stewart, No. 74-3197 (E.D. La.
Feb. 20, 1976) (Ainsworth, J.). In Mther Doe, a three judge
district court upheld a Louisiana statute that prohibited
"non-therapeutic" abortions. The court held that a state can,
consistent with Title XI X, prohibit abortions that are not
medi cal | y necessary:

[I]n view of Congress' recognition of a State's limted
resources, its attitude toward abortions and its
silence on the subject, we believe that Congress did
not intend that States should pay for non-nedically
necessary abortions as necessary nedi cal expenses when
States are not required to fund other nedically

non- necessary services such as elective cosnetic
surgery.
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W also disagree with the defendants' contention that
Louisiana's interest in encouraging childbirth over abortion is
sufficient to sustain the state's abortion funding restriction
The defendants' argunent relies primarily on | anguage taken from
Beal , 432 U.S. at 445-446, 97 S.Ct. at 2371-2372. |In Beal, the
Suprene Court upheld a state statute that prohibited the state's
Medi caid program from offering non-therapeutic abortions. The
court reasoned that states had alegitimate i nterest in encouraging
childbirth, and that this interest is sufficiently conpelling to
support state restrictions on Medicaid funding for non-therapeutic
abortions:

The respondents point to nothing in either the | anguage or the

| egislative history of Title XIX that suggests that it is

unreasonable for a participating State to further this
unquestionably strong and legitimte interest in encouraging

normal childbirth. Absent such a showi ng, we will not presune
t hat Congress intended to condition a State's participationin

the Medicaid program on its wllingness to undercut this
i nportant interest by subsidi zing the costs of non-therapeutic
abortions.

ld. at 446, 97 S.C. at 2371. The defendants contend that the
Court's reasoning in Beal supports Louisiana' s funding restriction
even though, wunlike the restriction in Beal, the Louisiana
provision also prohibits therapeutic abortions except in cases
where the nother's life is in danger.

Al t hough we agree that Louisiana's interest in encouraging
normal childbirth is legitimate and supports restrictions on
non-t herapeutic abortions, we do not agree that this interest is
sufficient to sustain the state's present abortion funding

restriction. As we previously explained, one of the principa
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objectives of Title XIX is the provision of necessary nedica
services to eligible recipients. A state cannot, therefore, adopt
an abortion funding restriction based solely on its interest in
encouragi ng childbirth without taking the nedical necessity of the
procedure into account.

In sum we conclude that LA-R S. 40:1299.34.5 violates the
requirenments of Title X X because it categorically prohibits
funding for abortions in cases of rape or incest without regard to
whet her the procedures mght be nedically necessary. The
def endants of fer no nedical basis for restricting abortions tolife
and death situations, nor do they contest the plaintiffs' position
that abortions in rape and incest cases are often nedically
necessary. The state's abortion funding restriction is therefore
i nconsistent with the broad objective of Title XIX to provide
needed nedical care to qualified recipients. Accordi ngly, the
district court did not err in enjoining the state from enforcing
LA-R S. 40:1299.34.5 as long as the state receives funds under
Title XI X

| V.

For the reasons stated above, we AFFIRM the district court's
or der enj oi ni ng t he def endant s from enforcing LA-R S.
40:1299. 34.5' s ban on funds for abortions in rape and i ncest cases
as long as the state receives federal funds under Title X X

AFFI RVED,

GARWOOD, Circuit Judge, concurring:

| concur in Judge Davis's thoughtful and wel |l -crafted opinion,
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and append this witing nerely to underscore ny understanding as to
what we do not hold or opine respecting in two particul ar areas.
Wiile | agree that Louisiana's "unquestionably strong and
legitimate interest in encouragi ng normal childbirth,” Beal v. Doe,
432 U.S. 438 at 446, 97 S. C. 2366 at 2371 (1977), is not
sufficient justification for the State, as a Title Xl X parti ci pant,
to categorically deny abortion funding to all Medicaid-eligible
patients who are victins of rape or incest "w thout taking the
medi cal necessity of the procedure into account” (majority op. p.
5687), | believe that interest may properly be taken into account
by the state in determning the character and degree of nedica
necessity, in cases where the nother's life is not at stake, which
will be required in order to justify provision of abortion
services. In other words, the interest in preserving human life is
a rational justification for a participating state to require
greater and nore concrete and verifi abl e nmedi cal necessity in cases
of abortion than in cases of procedures which do not termnate
human life. | do not understand Judge Davis's opinion to hold or
opine to the contrary. Nor do | wunderstand us to address the
question of just what character or degree of nedical necessity and
denonstration thereof a participating state may lawfully require
before funding an abortion for a Medicaid-eligible patient whose

pregnancy results fromrape or incest.!?

The three-judge court in Mother Doe et al. v. Stewart, No.
74-3197 (E.D.La. Feb. 20, 1976), held that Louisiana' s then
policy of providing abortion funding for Medicaid-eligible
patients only where either necessary to save the nother's life or
"necessary to prevent serious and permanent inpairnment to the

23



Second, the State of Louisiana in this appeal has taken an
essentially all or nothing position, nanely that it is entitled to
participate in Title XIX while at the sane tinme declining to ever
provi de Medicaid-eligible patients any funding for any abortions
save only those necessary to save the nother's life. The State's
only conplaint of the district court's decree is that the decree
conflicts with this supposed right of the State. W are thus not
faced with issues of the kind raised by Judge Bowran's
wel | -reasoned dissent in respect to the form of the district
court's decree in Little Rock Fam |y Pl anning Services v. Dalton,
60 F.3d 497 (8th Cr.1995). The formof the decree here has not
been put in issue on this appeal,? and | do not understand Judge

Davis's opinion to address that matter.

physi cal health of the nother" was "consistent with the Soci al
Security Act" (id. at 16, 17). Mdther Doe was summarily
"affirmed" by the Suprene Court. Doe v. Stewart, 433 U. S. 901,
97 S.Ct. 2963, 53 L.Ed.2d 1086 (1977) (per curiam Justices
Brennan, Marshall, and Bl ackmun di ssenting). The Suprenme Court
jurisdictional statenent of the plaintiffs-appellants in Doe v.
Stewart |lists as the second of the two "Questions Presented,"
"Does the Medicaid policy of the State of Louisiana, which

provi des paynent for only therapeutic abortions, as defined by
state law, violate the requirenents of the Social Security Act of
1935, as anended?", and explains that "the Louisiana Medicaid
Program woul d not pay for [plaintiff-appellant] Jane Doe's
abortion because her pregnancy had not been nedically determ ned
to be seriously threatening to her |ife or her physical health."
Mot her Doe invol ved an unmarried mnor's pregnancy not clained to
have resulted fromrape or incest.

2All the State has placed in issue on this appeal is the
claimthat LA RS. 40:1299.34.5's restriction of any abortion
funding to instances where necessary to save the nother's life is
whol Iy valid notw thstandi ng Loui siana's continued participation
in Title XX
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