UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30353
Summary Cal endar

GULF SOUTH MEDI CAL AND SURG CAL
| NSTI TUTE, ET AL.,
Pl ai ntiffs-Appellants,

ver sus

AETNA LI FE | NSURANCE COVPANY,
ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(Novenber 10, 1994)
Before PCOLI TZ, Chief Judge, JOLLY and BENAVI DES, Circuit Judges.

PER CURI AM

Dr. George Farber, Qulf South Medical and Surgical Institute,
and Bur ks-Farber dinics appeal entry of sunmary judgnent in favor
of Aetna Life Insurance Conpany in their suit to recover health
i nsurance benefits. Finding no error, we affirm

Backgr ound

From 1988 to 1990 Dr. Farber treated Edwi n Del aney, Jr. for
skin disorders, excising nultiple lesions and performng skin

grafts. Del aney, an enpl oyee of Lafarge Corporation, filed for



i nsurance benefits under Lafarge's benefit plan. Aet na, which
adm ni stered the plan, obtained an eval uation of Del aney's clains
from Medical Review Institute and, in concurrence wth MI's
recommendati on, disallowed approxi mately 80 percent of the anounts
clainmed. Obtaining an assi gnnent of Del aney's clains, Dr. Farber,
@ul f South Medical, and Burks-Farber dinics sued Lafarge, Aetna
and MRl in state court, invoking the civil enforcenent provisions
of the Enploynment Retirenent |ncone Security Act of 1974! and al so
al l eging defamati on. MRI was dismssed for |ack of personal
jurisdiction and the renmaining defendants renoved the action to
federal court. The district court granted defendants' notion for
summary judgnent. This appeal tinely foll owed.
Anal ysi s

W review a grant of summary judgnent de novo, affirmng if
there is no genuine issue of material fact and the novant is
entitled to judgnent as a matter of law.? Faced with a properly
supported notion, as here, the nonnovant nust present sufficient
evidence to allow a rational trier of fact to find in his favor.?
The plaintiffs did not satisfy this burden.

Aetna's decisions to deny coverage rested on factual grounds.

To prevail on their ERISA claimthe plaintiffs nmust establish that

129 U.S.C. § 1132(a)(1)(B).
2Fed. R Giv.P. 56(c).
3Cel ot ex Corp.
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El ectric Industrial Co.,
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trett, 477 U S. 317 (1986); Matsushita
td. v. Zenith Radio Corp., 475 U S. 574



t hese deci sions by Aetna constituted an abuse of discretion.* W
find no hint of such in the summary judgnent record. The
deci si onmaki ng process used by Aetna was rational. It referred
Del aney's clainms to MRI, a nationally recogni zed conpany accredited
in nunerous states, for evaluation by a doctor certified in
dermatol ogy by the National Board of Medical Exam ners. Aet na
reviewed the evaluation and accepted it, except for instances in
which its regional estimte of the reasonabl e and customary charge
exceeded MRI's.

Nor have the plaintiffs adduced evidence of anything
unreasonabl e i n t he substance of Aetna's decisions. |n noinstance
did Aetna change Dr. Farber's diagnosis; plaintiffs' contrary
protestations msread the MRl eval uations. Al t hough sonme MR
reports point out that |esions diagnosed as "carcinoma in situ" by
Dr. Farber and hi s pat hol ogi st are beni gn and coul d be treated nore
economcally by freezing rather than surgery, Aetna did not reduce
benefits or otherw se disallow charges on that basis. In severa
instances Aetna changed procedure codes pursuant to MR
recommendation, but only to conformwith Dr. Farber's own reports.
O her disall owances were of procedures that were not reflected on
Dr. Farber's reports, supplies custonmarily incorporated in the
charge for the surgery, and duplicative surgery charges -- Aetna,
for exanple, refused to pay for three full surgeries when three

| esi ons were renmoved at one time.

‘“Pierre v. Connecticut CGeneral Life Ins. Co., 932 F.2d 1552
(5th Gr.), cert. denied, 112 S.C. 453 (1991).
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Dr. Farber conplains that Aetna did not obtain an opinion from
a der mat opat hol ogi st, as recommended by an MRl review ng physician
and an exam ni ng dermatol ogi st, Dr. Robert R etschel. Accordingto
Dr. Rietschel, a dernmatopathol ogi st coul d have est abl i shed whet her
"the | esi ons excised were what they are represented to be." Aetna,
however, accepted Dr. Farber's diagnoses. Delaney and Dr. Farber
therefore lost nothing by Aetna's failure to «consult a
der mat opat hol ogi st .

Dr. Farber further challenges the district court's reliance on
the MRl reports, contending that they are hearsay. The reports
provide a reliable indication of the bases of Aetna's decisions and
therefore were properly considered in the inquiry whether Aetna
abused its discretion.?® Dr. Farber also contends that Aetna
singled out his bills for special scrutiny. |In support, he points
to a notation on Aetna records of Delaney's clains: "Do not pay any
clains to Burks-Farber/Send to (Jost] Containnent] Unit] 1st."
We conclude that this notation would not support a finding that
Aetna failed to exercise inpartial judgnent.

The appeal of the dism ssal of the defamation claimis equally
devoid of merit.® The plaintiffs contend that Aetna defanmed them
by communicating its disall owance of charges to Delaney. Cearly
such communications are qualifiedly privileged. There is no

evi dence of nmalice required to overcone this privilege.’

°Pierre, supra.

W do not decide whether this claimis preenpted by ERI SA

‘See Rouly v. Enserch Corp., 835 F.2d 1127 (5th Cir. 1988).
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The plaintiffs also appeal the dismssal of MR for |ack of
personal jurisdiction. The foregoing disposition npbots this
assi gnnent of error.?®

AFFI RVED.

8MRI's notion to dismss this portion of the appeal |ikew se
i s deni ed as noot.



