United States Court of Appeals,
Fifth Grcuit.
No. 94-30275.
UNI TED | NDUSTRIES, INC., Plaintiff-Appellant,
V.

El MCO PROCESS EQUI PMENT COVPANY, A Division of Envirotech
Corporation, et al., Defendants-Appellees.

Aug. 23, 1995.

Appeal from the United States District Court for the Mddle
District of Louisiana.

Bef ore W SDOM DUHE and BENAVI DES, Circuit Judges.

DUHE, Circuit Judge:

United Industries, Inc. (United) appeals the district court's
grant of partial sunmary judgnent in favor of Defendants. The
court's ruling, certified under Federal Rule of GCivil Procedure
54(b), dismssed United' s federal antitrust clains and Loui siana
unfair trade practices clains. United al so appeals three earlier
rulings of the district court. Because two of those rulings are
not referenced by the court's certification, we |ack appellate
jurisdiction to reviewthem Qherwise, we affirm

BACKGROUND

Thi s case concerns equi pnment purchased by nmunicipalities for
use in secondary wastewater treatnent systens. Typically, a
muni ci pality hires a consulting engi neer to design the system The
engi neer first chooses a particular treatnent process. One such
process is the vertical ditch process, which enploys aerating and

clarifying equipnent. Aerators circulate oxygen through the



wastewater and clarifiers clarify the wastewater. The vertical
turbine aerator is one of three types of aerators. 1In the United
States, Defendant Ei nto Process Equi pnent Conpany (Ei nto) nmarkets
t he Hubert vertical turbine aerator, and United markets the Sincar
vertical turbine aerator.?

United's Conplaint addresses the sale of vertical turbine
aerators for use in Einco' s trademarked Carrousel vertical ditch
systens. After selecting the vertical ditch process, the engi neer

chooses between Einto's Carrousel system and other vertical ditch

systens. If the engineer chooses the Carrousel system Einto
collects a Ilicensing fee for the wuse of its non-patented
t echnol ogy. In turn, Einco provides the engineer wth

specifications for constructing the system and warrants that the
water in the vertical ditch will circulate at a m nimumrate of one
foot per second. Einto collects its licensing fee regardl ess of
whet her the nunicipality uses Einto's equi pnent.

Ei nco's specifications require use of the "Hubert aerator or
equal ." If a contractor bidding to construct the systemoffers an
aerator other than the Hubert, DHV revi ews the aerator to determ ne
whether it may be used in the system According to United,
requiring DHV' s revi ew del ays the start of construction and pl aces

t he burden of any resulting aerator changes on the contractor. As

There are four other defendants in this case. Defendant
D. H V. Raadgevend | ngeni eursbureau B.V. (DHV) is a Dutch
engi neering firmwhich reviews aerators for Einto. Defendant
Sinon-Hartley, Inc. is a British conpany that produces the
Sincar. Defendant Ashbrook-Si non-Hartl ey al so markets the Sintar
inthe United States. Finally, Defendant Wlliam D. G aue is an
i ndependent sal es representati ve who works on behal f of Ei nto.
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a result, United contends, the DHV review requirenent dissuades
contractors fromoffering aerators other than the Hubert.

Uni ted has quoted the Sincar aerator to contractors for use on
vertical ditch systens other than Carrousel systens. For business
reasons, however, United refuses to quote the Sinctar for use in
Carrousel systens because of Einto's specifications and |icensing
f ee. In particular, United does not wish its equipnent to be
reviewed by its conpetitor. Consequently, United attenpts to
persuade engi neers to keep their systens' specifications open.

In its Third Amended Conplaint, United asserted antitrust
cl ai n8 under Sections One and Two of the Sherman Act, 15 U. S.C. 88§
1-11 (1988) (Cainms One through Four and Six), wunfair trade
practices clains under the Louisiana Unfair Trade Practices Act
(LUTPA) , La. Rev. St at. Ann. 88 51:1401-:1419 (West 1987 and
Supp. 1995) (C aim Seven), a claimfor violation of a prior consent
judgnment (ClaimFive), and a claimfor tortious interference with
contract (CaimEight). At this point inthelitigation, the court
had already dism ssed United' s Racketeer Influenced and Corrupt
Organi zations (RICO clains, 18 U S.C. 88 1961-1968 (1988).

In one ruling, the district court granted partial summary
judgnent to Einto on the consent judgnent claim because United
failed to i ndicate how Ei nto viol ated the consent judgnent. Then,
in aseparate ruling, the court granted partial sunmary judgnent to
Def endants on the antitrust and LUTPA cl ai ns. On the antitrust
clains, the court determned that United | acked standing to assert

t hem and, alternatively, that Einto |acked market power to cause



antitrust injury. The court granted summary judgnent on the LUTPA
clai ns because of its ruling onthe antitrust clains. 1t refrained
from entering final judgnment because it retained the tortious
interference with contract claim Neverthel ess, the court
certified for appeal under Rule 54(b) its dismssal of Cainms One
t hrough Seven in the Third Arended Conplaint. United appeals the
two partial summary judgnent orders, the dismssal of its RICO
clains, and the denial of a notion to conpel discovery.?
DI SCUSSI ON

W review a district court's grant of sunmary judgnent de
novo. Weyant v. Acceptance Ins. Co., 917 F.2d 209, 212 (5th
Cir.1990). We consider all the facts contained in the sunmmary
judgnent record and the inferences to be drawn therefromin the
Iight nost favorable to the non-noving party. |d.

l.

Initially, we consider whet her we have appellate jurisdiction
over those rulings not referenced by the district court's
certification, which referred only to its dismssal of Cainms One
through Seven in the Third Anmended Conplaint. The court's
certification did not reference the court's dism ssal of the R CO
clains nor its denial of the notion to conpel.

W |ack appellate jurisdiction over the two rulings not
referenced by court's certification. |In an interlocutory appea

certified by the district court under 28 U S.C. § 1292(b) and Rul e

2The court denied United's notion to conpel discovery of
t hree DHV conputer prograns.



54(b), we have no jurisdiction to consider orders of the district
court outside the scope of certification. United States .
Stanley, 483 U S. 669, 677, 107 S.Ct. 3054, 3060, 97 L.Ed.2d 550
(1987); see also Swint v. Chanbers County Conmin, --- US ----,
----, 115 S.Ct. 1203, 1211, 131 L.Ed.2d 60 (1995) (reaffirning
Stanley ). Accordingly, we dismss for lack of appellate
jurisdiction United s appeal concerning the dismssal of its R CO
clains and the denial of its notion to conpel.
1.

The district court determ ned that United | acked standing to
assert antitrust clains because it failed to quote on any Carrousel
projects. Standing to assert a private antitrust action requires
a proper plaintiff to show injury to its business or property
caused by a violation of the antitrust laws.® See MCormack v.
NCAA, 845 F.2d 1338, 1341 (5th G r.1988). United admts that it
did not quote the Sinctar on Carrousel projects, which require the
"Hubert aerator or equal." |Instead, United clains injury because
it was "foreclosed" from conpeting on Carrousel projects by
Def endants' acti ons.

The question is whether United has created an issue of

material fact as to causation even though it never quoted the

3Section 4 of the Clayton Act delineates private party

standing: "[Alny person who shall be injured in his business or
property by reason of anything forbidden in the antitrust |aws
may sue in any district court of the United States...." 15

U S C § 15(a) (1988).



Si ntar on Carrousel projects specifying "Hubert aerator or equal."*
United nust offer proof of sonme damage flowing fromthe allegedly
unl awful actions. Zenith Radio Corp. v. Hazeltine Research, Inc.,
395 U. S 100, 114 n. 9, 89 S. C. 1562, 1572 n. 9, 23 L.Ed.2d 129
(1969). In the refusal to deal context, a refused demand is the
nost reliable evidence of causation, and the absence of a demand
is, wthout other causal evidence, fatal to a plaintiff's case.
Sullivan v. NFL, 34 F.3d 1091, 1104 (1st Cr.1994), cert. denied,
--- US ----, 115 S.C. 1252, 131 L.Ed.2d 133 (1995); Qut Front
Prods. v. Magid, 748 F.2d 166, 170 (3d Cir.1984).5

In Jayco, Jayco alleged resale price maintenance between its
supplier and three other dealers bidding on supplies. Because
Jayco did not bid on the supplies nor offer proof that the supplier

prevented Jayco from bidding, we concluded that Jayco | acked

“United's Section 1 and 2 clains allege that Defendants'
actions foreclosed conpetition by United on Carrousel projects.
Defendants by their actions ultimately sought to have consulting
engi neers choose Carrousel systens. Therefore, we focus on
whet her the use of Einto's specifications and licensing fee
caused United's alleged injury.

5'n refusal to deal cases, because the refusal to deal is
itself the antitrust violation, a sinple denmand satisfies

causation. In a conpetitive bid situation where the antitrust
violation is the nonconpetitiveness of the bidding process, the
mere subm ssion of a bid does not satisfy causation; in

addi tion, the bidder nust show that its bid would have been
successful but for the antitrust violation. Affiliated Capita
Corp. v. Cty of Houston, 735 F.2d 1555, 1566 (5th Cir.1984) (en
banc), cert. denied, 474 U S. 1053, 106 S.Ct. 788, 88 L.Ed.2d 766
(1986). Wien a party does not submt a bid, the additional

causal inquiry becones whether the party can show a high

I'i kel i hood of success but for the antitrust violation. Jayco
Sys. v. Savin Business Machs. Corp., 777 F.2d 306, 314 & n. 22
(5th Cr.1985), cert. denied, 479 U S. 816, 107 S.C. 73, 93

L. Ed. 2d 30 (1986).



standing to assert the antitrust violation. Jayco, 777 F.2d at
316. Likewise, inthis case United failed to quote the Sintar on
the projects about which it conplains. The district court relied
on Jayco for its ruling on standing.?®

United contends that it need not have quoted the Sintar on a
Carrousel project if United s quote, because of the alleged
antitrust violation, would have had no chance of success. e
agree. Inthe refusal to deal context, proof of futility satisfies
causati on when a demand is | acking. See Zenith, 395 U. S. at 120 n.
15, 89 S. Ct. at 1575; Hanover Shoe v. United Shoe Mach. Corp., 392
U S 481, 487 n. 5, 88 S.C. 2224, 2228 n. 15, 20 L.Ed.2d 1231
(1968); Sullivan, 34 F.3d at 1104; Chi cago Ridge Theatre Ltd
Partnership v. M & R Amusenent Corp., 855 F.2d 465, 470 (7th
Cir.1988); Magid, 748 F.2d at 172; cf. Jayco, 777 F.2d at 316
(noting that Jayco was not prevented from bidding). United
contends that it is futile for it to offer the Sincar on Carrousel
proj ects. W inquire whether United's proof of futility is
sufficient to withstand sunmary judgnent.’

To show futility, United relies on the affidavits of its

SUnited attenpts to distinguish Jayco by pointing to the
portion of our opinion that addresses Jayco's proposed busi ness
expansi on. Because a busi ness expansion that fails does not
result in an injury to a business, we allow antitrust standing in
cases involving new businesses if they can show an intent to bid
and preparation for the bid. 1d. at 313. United' s business is
ongoi ng, however, so the rule for new busi nesses does not apply.

"W need not consider United' s likelihood of success in
quoting on a Carrousel project if United' s proof of futility is
not sufficient to create a material issue of fact. See supra
note 4.



Chai rman of the Board, Harold J. Beard, and its expert, Dr. Tayl or.
In their opinion, quoting the Sintar on Carrousel projects is
futile because of Einto's licensing fee and DHV' s review. Beard
believes that Einto can use its licensing fee to subsidize its
Hubert sal es. Both nen believe the requirenent of DHV review
di ssuades contractors from offering the Sincar because the
contractor nust bear any costs resulting fromthe revi ew and del ay
construction until DHV conpletes its review.

United' s evidence of futility does not raise a material issue
of fact. Although Einto could use the licensing fee to subsidize
its aerator sales, United' s theory anobunts to pure specul ation.
Uni ted does not contend that Einto ever offered its aerator on a
Carrousel project at or below cost. United s concern over DHV' s
reviewis |likew se specul ative. Although a contractor m ght refuse
to bid an aerator other than the Hubert because of the possible
cost and tinme burdens inposed by DHV's review, United offers no
positive evidence in support of its theory.?

In sum United' s evidence of futility is too speculative to
W t hstand summary judgnent. United's evidence anobunts to not hing
nmore than a pessimstic belief that it was not worth attenpting to
conpet e. See Magid, 748 F.2d at 172. Because United fails to

raise a material issue of fact concerning causation, we concl ude

8n his affidavit, Beard states that United suggested to
contractors that they offer United' s equipnment w thout conplying
wth Einco's specifications. The contractors refused United's
suggestion because it would put their bids off specification.
The contractors' actions were predictable and show no connecti on
to the DHV review requirenent.



that the district court properly granted sunmary judgnent on
United's antitrust clains.?®
L1l
Qur last task is to consider United' s claim concerning

Einco's alleged violation of the prior consent judgnent. [n 1984,
United filed an antitrust suit agai nst Einco's parent conpany. The
parties executed a consent judgnent, which provides:

[United] may obtain approval from D HYV. for aerators

manufactured and sold by [United or others] wthout

interference from [Eintco] so long as the nature of such

approval does not involve a breach of any obligation of duty

owed to [Einto] by DHV., and so long as [Einto] is not

requested to warrant or guarantee the waste water treatnent

systemin which such aerators are used.
United alleges that Einto has violated the consent judgnment by,
first, requiring United to use Einto as an internediary to obtain
DHV approval of the Sincar aerator on particular projects and
second, conspiring with DHV to charge an exorbitant fee as part of
t he approval process.

By its express terns, however, the consent judgnent does not
apply to wastewater systens that Einto is requested to warrant. 1In
ot her words, the consent judgnent does not apply to Carrousel

systens. United conplains of DHV' s aerator review, but that review

occurs only on projects enploying Eintco's specifications. Because

°To assert a private cause of action under LUTPA, the unfair
trade practice nust cause a consuner or business conpetitor an
ascertai nabl e | oss of noney or novabl e property.
La. Rev. Stat. Ann. 8§ 51:1409.A; Mnroe Med. Cinic v. Hospita
Corp. of Am, 522 So.2d 1362, 1365 (La.Ct.App.2d Cir.1988).
Because United fails to raise a fact issue as to causation, we
also affirmthe district court's grant of sunmmary judgnment on
United' s LUTPA cl ai ns.



United' s all egati ons address projects to which the consent judgnent
does not apply, we conclude that Ei nto has not viol ated the consent
j udgnent .
CONCLUSI ON

We dismss for |ack of appellate jurisdiction United s appeal
of the dismssal of its RICOclains and the denial of its notion to
conpel discovery. W affirmthe district court's grant of parti al
summary judgnent on the antitrust and LUTPA clains and its parti al
summary judgnent ruling concerning the violation of the prior
consent judgnent.

AFFI RVED I N PART, DI SM SSED | N PART FOR LACK OF JURI SDI CTI ON.
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