IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30263

CARL O BROWN, JR.,
Pl ai ntiff-Appellant,

ver sus

R J. REYNOLDS TOBACCO
COVPANY, ET AL.,
Def endant s,

R J. REYNOLDS TOBACCO
COVPANY, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(May 5, 1995)
Bef ore H G3 NBOTHAM SM TH, and STEWART, G rcuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

Carl Brown filed this products liability suit against various
cigarette manufacturers, claimng they were responsible for his
t hroat cancer. The district court granted summary judgnent in
favor of the cigarette manufacturers and Brown appeals. This case
turns on whether its nerit is to be neasured by the Louisiana
Products Liability Act effective Septenber 1, 1988, or Loui siana
tort law in place before that date. W find that the district
court properly applied Louisiana's Products Liability Act to

Brown's claimand affirmthe summary judgnent.



l.

In 1991, Brown was diagnosed with and treated for throat
cancer. Brown, alleging that the cancer resulted fromhis forty-
five year snoking habit, filed suit in state court agai nst nunerous
cigarette manufacturers. He clained recovery under four theories:
unr easonabl y danger ous per se; ul t rahazar dous activity;
m srepresentation, conceal nent, and conspiracy; and desi gn defect.
The cigarette conpanies renoved the action to federal court on
diversity grounds. On Novenber 3, 1993, the district court granted
partial summary judgnent agai nst Brown on his first three clains.
On April 13, 1994, the court granted summary j udgnent agai nst Brown

on his design defect claim Brown filed this appeal.

1.

A
In 1986, the Louisiana Suprene Court concluded that a
manuf acturer could be held strictly liable for injuries caused by
a product found to be "unreasonably dangerous per se." Hal phen v.
Johns-Manville Sales Corp., 484 So. 2d 110, 113 (La. 1986). Soon

after the Hal phen decision, the Louisiana |egislature passed the
Loui siana Products Liability Act, which becane effective on
Septenber 1, 1988. 1988 La. Acts No. 64 (codified at La. Rev.
Stat. Ann. 88 9:2800.51-59 (West 1991)). The LPLA "establishes the
exclusive theories of liability for manufacturers for damage caused
by their products.” 1d. 8 9:2800.52. The unreasonably dangerous
per se theory is not anong those recogni zed by the LPLA, see G | boy



v. Anerican Tobacco Co., 582 So. 2d 1263, 1264 (La. 1991); nor are

any of Brown's other theories, except design defect.! One of the
| egislature's primary purposes in enacting the LPLAwas to overrule

Hal phen. See Senate Comm on Judiciary A, Mnutes of Meeting of

May 17, 1988, at 3-5; see generally John Kennedy, A Priner on the

Loui siana Products Liability Act, 49 La. L. Rev. 565 (1989)
[ hereinafter A Prinmer].?2

The issue in this case is whether the law applicable to

Brown's action is the law in effect when Brown was significantly
exposed to tobacco products or the law in effect when Brown's
di sease manifested itself -- when the cause of action accrued
Relying on the exposure theory, Brown argues that his case is
controlled by pre-LPLA | aw. The district court, however, found
t hat because Brown's first evidence of injury appeared in 1991, the
lawsuit was controlled by the LPLA

The Loui siana Suprene Court has ruled that the LPLA does not
apply retroactively because it is "substantive." See G|boy, 582
So. 2d at 1264. As a general rule, "the determnative point in

time separating prospective from retroactive application of an

. Brown does not contest on appeal the district court's
decision to grant summary judgnent agai nst hi mon hi s desi gn defect
claim To recover under a design defect theory, the LPLA requires
that a claimant introduce evidence of a safer alternative design.
La. Rev. Stat. Ann. 8§ 9:2800.56(1) (West 1991). Brown did not
satisfy this burden

2 John Kennedy, "along with former professor H. Al ston
Johnson |11, drafted the [LPLA]. During the session in which the
| egi slature enacted the new | egi sl ati on, [Kennedy] worked for its
passage as Special Counsel to Governor Buddy Roener." 49 La. L.
Rev. at 565 (editor's note).



enactnent is the date the cause of action accrues." Cole .

Cel otex Corp., 599 So. 2d 1058, 1063 (La. 1992) (Cole |). The LPLA

contai ns no | anguage suggesting that the exposure rul e or any ot her
rule, other than the general rule, applies. As such, we concl ude
that the LPLA applies only to those causes of action that accrued

on or after Septenber 1, 1988. Kennedy, A Priner, supra, at 624;

see also WlliamE. Crawford & David J. Shelby |1, Review of Recent

Devel opnent s: 1991-1992 Torts, 53 La. L. Rev. 1011, 1014-15

(1993).
Brown coul d recover under pre-LPLAlawif there were evi dence

that his cause of action accrued before Septenber 1, 1988. A cause

of action accrues when a plaintiff may bring a lawsuit. Cole |
599 So. 2d at 1063 n.15. 1In a negligence action, for instance, the
clai mant nust be able to allege fault, causation, and danages. |d.

"'*Louisianais generous inits conception of damages, the slightest

bei ng sufficient to support an action. Id. (quoting 12 Ferdi nand

F. Stone, Louisiana Civil Law Treatise: Tort Doctrine 8 12

(1977)).

Determ ning when a cause of action accrues has been the
subject of nunerous decisions, especially in the area of
prescription. Under Louisiana Cvil Code article 3492, delictual
actions are subject to a one year |iberative prescription, which
runs "from the day injury or damage is sustained.” "Damage is
considered to have been sustained, within the neaning of the
article, only when it has manifested itself wth sufficient

certainty to support accrual of a cause of action.” Cole v.



Celotex Corp., 620 So. 2d 1154, 1156 (La. 1993) (Cole Il1); see also

Jones v. Texas & P. Ry. Co., 51 So. 582, 583 (La. 1910). Loui siana

courts have recognized that a clainmant may not becone aware of
damages suffered as a result of latent diseases until many years

after the damage has been sustained. See, e.qg., Oaens v. Martin,

449 So. 2d 448, 451 n.4 (La. 1984). 1In these cases, prescription
will begin to run when the damage is sustained. However, contra
non valentem wi ||l suspend the running of the prescriptive period
until the claimnt knows or should reasonably know that he has

suffered damages. See id.; see also Harvey v. Dixie G aphics,

Inc., 593 So. 2d 351, 354 (La. 1992); Corsey v. State Dep't of

Corrections, 375 So. 2d 1319, 1322 (La. 1979). Wth a [|atent

di sease, this is usually upon diagnosis. See Onens, 449 So. 2d at
451 n. 4.

Brown's synptons appeared in early 1991. Summary judgnent was
proper because Brown produced no evidence that he suffered damages
or bodily injury, latent or otherw se, before Septenber 1, 1988.
. Cole I, 599 So. 2d at 1084 (Dennis, J., concurring) ("The

medi cal evidence in the present case established that the
plaintiffs began to sustain tissue danmage shortly after the initial
i nhal ation of asbestos fibers; and that plaintiffs sustained
distinct bodily injury in each year of their enploynent.

Because the plaintiff workers sustained actual harmto their |ungs
prior to October 1, 1976, their causes of action . . . accrued
prior tothe effective date of [the statute]."). The only evidence

t hat Brown produced pertaining to his injury was an affidavit from



Dr. Joel N tzkin, an expert in the epidem ol ogy of cancer. Dr .
Nitzkin stated that there "can be" a ten-year |atency period
"bet ween a person's exposure to cigarette snoke and t he subsequent
devel opnent of l|aryngeal cancer.” Dr. Ntzkin did not interview
Brown, exam ne Brown, or review Brown's nedical records. He did
not di scuss Brown's case or how far Brown's particul ar cancer had
advanced when it was diagnosed and treated. In short, the
affidavit is not sufficient to show that Brown suffered danmages
before the effective date of the LPLA
B

Rel ying on the Loui siana Suprene Court's reasoning in Cole |
Brown argues that accrual analysis is inapplicable. In Cole I, an
asbestos case, one of the main issues was how to allocate fault
anong solidarily |iable defendants. The answer turned on whet her
the applicable | aw was the Loui si ana Conparative Fault Law, Act 431
of 1979, which becane effective on August 1, 1980, or pre-Act 431
I aw.

The court began by stating that "[i]n the absence of contrary
| egi sl ati ve expression, substantive | aws apply prospectively only."
Id. at 1063 (quoting La. Cv. Code Ann. art. 6 (Wst 1993)).
Article 6 required the court to conduct a two-part inquiry:
"First, we nust ascertain whether in the enactnent the | egislature
expressed its intent regarding retrospective or prospective
application. |If the legislature did so, our inquiry is at an end.
If the legislature did not, we nust classify the enactnent as

substantive, procedural or interpretive." Cole I, 599 So. 2d at



1063. The court of appeal had concl uded that the Conparative Faul t
Law was substantive and, therefore, the determ native point was
when the cause of action accrued. It applied the old |aw
concl udi ng that the claimaccrued before the Conparative Fault Law
becanme effective.

The Loui siana Suprene Court canme to the sanme concl usion, but

by a different route. It found determnative the statute's
"expressed legislative intent." |d. at 1064. Section 4 of Act 431
st at ed: "The provisions of this act shall not apply to clains

arising from events that occurred prior to the tinme this act
becones effective." [|d. (enphasis added and footnote omtted).
The court rejected the suggestion that it read the term"events" as
"enconpassing the requisites for asserting a cause of action, which
are synonynous with the requisites for a cause of action accruing."
Id. at 1065. Instead, the court interpreted the term"events" as
"the repeated tortious exposures resulting in continuous, on-going
damages, although the di sease may not be consi dered contracted or
mani fested until later. . . . [When the tortious exposures
occurring before Act 431's effective date are significant and such
exposures later result in the mani festati on of danages, pre-Act | aw
applies.” [1d. at 1066.

In rejecting the view that "events" is synonynous with the
requi sites for a cause of action accruing, the court noted that the
lengthy latency period between the tortious conduct (i.e.,

exposure) and the appearance of injury made it difficult, if not

i npossi ble, to pinpoint the date on which the plaintiff contracted



the di sease. 1d. at 1065-66; see also R J. Reynol ds Tobacco Co. V.

Hudson, 314 F.2d 776, 780 (5th Gr. 1963) (in a case involving
cancer of the larynx and vocal cords resulting from years of
snoking, the court found that "[t]he interplay of objective
mani festation of the disease and subjective know edge by the
plaintiff nmakes it inpossible in this case to fix the date of the
comencenent of prescription as a matter of law'). "[T] his
inability to pinpoint when injuries were sustained in asbestosis
cases renders determning the date on which a plaintiff's cause of
action accrued a herculean task." Cole I, 599 So. 2d at 1066.

The Cole | court also relied on Koker v. Arnstrong Cork, Inc.,

804 P.2d 659 (Wash. Ct. App.), review denied, 815 P.2d 265 (Wash.

1991). In 1985, Koker, a worker exposed to asbestos, filed suit
agai nst asbestos manufacturers. The Washington |egislature had
passed its Tort Reform Act four years earlier. Koker argued that
his claimwas not controlled by the Act, which declared that it

applied to all clains arising on or after July 26, 1981.'" 1d.
at 662 (enphasis added). The court found that when the Act was
originally drafted, the |egislature had used the word "accrui ng"
rather than "arising." Id. Noting that the terns are not
synonynous, the court held that "a claim arises when the injury
produci ng event takes place, not when the claimis filed." 1d. at
663. Thus, "[Db]Jecause the harm here results from exposure
(continuous in nature), it appears that substantially all of the

events which can be terned 'injury producing' occurred prior to the

adoption of the Act." |[|d. at 663-64.



Brown suggests that we, too, should tailor our decisionto the

speci al circunstances presented by torts causing |l ong-terml atency

di seases. Brown cites |lower court cases interpreting Cole
broadly. W also have found cases in which courts appear wlling
to read "arising" and "events" |anguage into otherw se silent
st at ut es.

In Coates v. AC& S, Inc., 844 F. Supp. 1126, 1131 (E. D. La.

1994), the court held that Cole | "adopted the 'significant
exposure' test to determ ne the | aw applicabl e to negligence causes
of actioninlong-termlatency di sease cases.” |n Coates the court
interpreted the Conparative Fault Law and not the LPLA, and Coat es,
unl i ke Brown, sued under a negligence theory rather than a strict

products liability theory. The court in Powell v. B.P. Chens.,

Inc., 847 F. Supp. 444 (MD. La. 1993), stated the Cole | rule nore
broadly. It held that in Louisiana, "a cause of action for |atent
injuries sustained due to tortious exposures to a substance ari ses
at the tinme when there are significant and conti nuous exposures to
the substance.” 1d. at 447. However, in Powell, the plaintiffs
al | eged that executive officers negligently breached their duty to
mai ntain a reasonably safe workplace; the court did not invoke
principles of products liability.

In St. Paul Fire & Marine Ins. Co. v. Smth, 609 So. 2d 809

(La. 1992), the court seened to read "arising out of events"
| anguage into a workers' conpensation statute, Act 454 of 1989
amendi ng La. Rev. Stat. Ann. 8 23:1103. Section 23:1103 provides

t hat an enpl oyer can be reinbursed for its workers' conpensation



outl ays out of any damages recovered by the enployee. Before Act
454, enpl oyers coul d recoup workers' conpensation costs only out of
damage awards for nedical costs and |ost wages. Act 454 took
effect on January 1, 1990.

In St. Paul, the enployer's insurer sought to recover its
wor kers' conpensation outlays from the enployee's non-econonc
damage awards. Because the enpl oyee had sustained his injuries on
May 19, 1988, the issue was whether the new act applied
retroactively. The court first |ooked to Cole | and found that,
unli ke the conparative fault statute, Act 454 contained "no clear
and unm stakable expression of legislative intent regarding
retrospective or prospective application.™ Id. at 817. The
anal ysis then shifted to the second step: whether the statute was
substantive, procedural, or interpretive. The court concl uded that
the Act was substantive and, therefore, applied prospectively only.
Id. at 817-22. In the opinion's concluding paragraph, the court
noted that "this change in the law . . . is substantive and thus

cannot be applied  retroactively torights and duties arising out of

events which occurred prior tothis change in the law. " [d. at 822

(enphasi s added). The | anguage i s curious because the "ari sing out
of events" | anguage did not appear in the statute.
St. Paul gives little guidance because wthin tw years, the

Loui siana Suprenme Court decided Stelly v. Overhead Door Co., 646

So. 2d 905, 912 (La. 1994). In Stelly, the court faced the issue
of whet her Act 454's anendnent of section 23: 1032 was retroacti ve.

In deciding that the anmendnent worked a substantive change and

10



could not be applied retroactively, the court wused "accruing"
| anguage rather than St. Paul's "arising out of events" |anguage.
Id. at 912.

Addi ti onal reasons exist not torely on St. Paul. The issue
in St. Paul was whether the statute had only a prospective reach.
That the LPLA has only a prospective reach is not disputed here.
Rat her, the issue is whether Brown's exposure was sufficient to fix
his claim before the LPLA becane effective. Moreover, Louisiana
courts take into account the history and policy behind a statute
when interpreting its provisions, and the court in St. Paul had no

occasion to interpret the LPLA See Stelly, 646 So. 2d at 909.

Overrul i ng Hal phen was one of the | egislature's main objectives in
enacting the LPLA. Adding Cole | to the LPLA woul d gi ve Hal phen a
vitality that the Louisiana legislature nost likely did not
anticipate or intend. Lastly, the St. Paul court was not faced
wththedifficulties attending | atent illnesses; it was clear that
the plaintiff's cause of action accrued before the statute's
effective date.

It is true that some decisions state the rule that the LPLAis
not retroactive wth | anguage such as the "LPLA does not apply to

cases arising before Septenber 1, 1988." Berry v. Commercial Union

Ins. Co., 565 So. 2d 487, 490 (La. C. App.) (enphasis added), wit
deni ed, 569 So. 2d 959 (La. 1990); accord Cates v. Sears, Roebuck

& Co., 928 F.2d 679, 683 n.8 (5th Cr. 1991); Laing v. Anerican

Honda Motor Co., 628 So. 2d. 196, 201 n.1 (La. C. App. 1993), wit

deni ed, 635 So. 2d 239 (La. 1994); see also denent v. Giffin, 634

11



So. 2d 412, 423 n.1 (La. C. App.), wit denied, 637 So. 2d 478,

479 (La. 1994); John N. Kennedy, The Dinension of Tine in the

Loui si ana Products Liability Act, 42 La. B.J. 15, 15 (1994). Under

the Koker court's analysis, relied on in Cole I, this "arising"
| anguage | ends support to Brown's ably argued contention that the
rel evant point of inquiry is when the injury-produci ng events took
pl ace. See Koker, 804 P.2d at 663.

We cannot be faithful to our Erie duty, however, and follow
what is nost |likely stray | anguage used by courts and coment ators

not faced with the circunstances before us. See Anerican Bank &

Trust v. FDIC No. 94-40377, slip op. at 3239 (5th Cr. Mar. 29,

1995). As one of the LPLA's drafters put it:

Section 2 of . . . the LPLA]] provides sinply that '[t]his Act
shal | becone effective Septenber 1, 1988.' There can be no
doubt, therefore, that the LPLA will apply in those cases
where the claimant's cause of action has accrued (because al

of the elenents of his cause of action, including the
sust ai ni ng of damage, have occurred) on or after Septenber 1,
1988.

Kennedy, A Priner, supra, 49 La. L. Rev. at 624 (footnote omtted).

Nowhere in the | anguage of the LPLA do we find an exenption from
the accrual rule for tobacco or asbestos cases, and we cannot read

such language into the statute.?

3 This conclusion finds further support in the LPLA s
| egi slative history. After the Senate's Judiciary Commttee
reconmmended the bill favorably to the full Senate, a floor

anendnent was offered that woul d have excl uded t obacco and asbest os
manuf acturers fromthe LPLA. See Senate Legislative Cal endar ( My
25, 1988). The Senate rejected the anendnent. |1d.

The only other piece of |egislative history that speaks to the
i ssue before us is an anmendnent that was proposed by the bill's
sponsor but, in a conprom se, deleted. That anendnent woul d have
changed section two of the Act to read: "This Act shall becone

12



C.
Al t hough we recogni ze the difficulties of applying an accrual
test to determne what |aw applies in cases involving |atent

injuries, see Hudson, 314 F.2d at 780, we are constrained by the

| anguage of the statute. The LPLA states only that it "shall
becone effective on Septenber 1, 1988." There is no "arising" or
"events" | anguage to support a departure fromthe general rule that
the applicable law is determ ned according to the date a cause of
action accrues. Because there is no evidence that Brown sustai ned
injury, latent or otherw se, before the LPLA's effective date, we
find that the LPLA applies and that the district court properly

granted sunmary judgnent in favor of the cigarette manufacturers.

L1,
Brown al so argues that applying the LPLA deprives himof due
process. This contention begs Brown's central question, however,
because the only due process claimthat Brown could raise is that

by applying the LPLA to this case, we deprive him of his vested

effective Septenber 1, 1988 and shall apply to causes of action for
damages sustained on or after that date." Senate Legislative
Cal endar (May 17, 1988); S. 684 (original version). This anmendnent
woul d suggest that its sponsor wanted the Senate to adopt an
accrual basis for determ ning what | aw applies to causes of action.
Its deletion, the argunent would run, neans that the |egislature
intended for a rule other than accrual to apply.

While this argunent has sone appeal, its conclusion is not
borne out by the facts. The legislature agreed "to renove this
provi sion, substitute the [current] | anguage and al |l owthe i ssue of
retroactivity to be determ ned by whether the LPLA is deened to be
a substantive or procedural law. " Kennedy, APriner, supra, 49 La.
L. Rev. at 625. Thus, rather than conveying a particul ar nessage,
the anendnent's deletion was intended to convey no nessage.

13



right to recover under pre-LPLA law. This argunent fails because
a claimant only gains a vested right in a cause of action when that

cause accrues. See Cole I, 599 So. 2d at 1063 ("Once a party's

cause of action accrues, it becones a vested property right that
may not constitutionally be divested."). For the reasons we have
stated, there is no evidence indicating that Brown's action accrued
before the LPLA's effective date. Appl ying the LPLA does not
deprive Brown of any right secured to him by the Due Process
Cl ause.

AFFI RVED.
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