United States Court of Appeals,
Fifth Grcuit.
No. 94-30258.
M NERAIS U. S. INC., EXALMET DIVISION, Plaintiff-Appellant,
V.
MV MOSLAVI NA, her engines, boilers, etc., et al., Defendants,
Turner Marine Bulk, Inc., Defendant-Appell ee.
March 6, 1995.

Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore REAVLEY, DUHE and PARKER, Circuit Judges.

DUHE, Circuit Judge:

Def endant Turner Marine Bulk, a New Ol eans stevedore,
negligently commngled two lots of ferrochrome that Plaintiff
Mnerais U S Inc. was inporting for resale in the United States.
M nerai s had purchased 700 netric tons (MI) high grade ferrochrone
and 1000 MT | ow grade ferrochrone; 250 MI high grade ferrochrone
escaped danage, and the remai ni ng 450 MI' hi gh grade and the 1000 Mr
| ow grade ferrochrone were conmm ngl ed. None of the conbined
material fell within the higher grade, and Plaintiff was forced to
downgrade 450 MI' high grade material to | ow grade for purposes of
resale. This appeal concerns only the issue of damages.

The district court awarded danages based on whol esal e val ues
of the material (i.e., wholesale value of 450 MI high grade
ferrochronme m nus whol esal e val ue of 450 MI | ow grade ferrochrone),
finding that Plaintiff failed to establish the fair market val ue as
the appropriate neasure of danmages. Hol ding that Plaintiff
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adequately established fair nmarket values, we reverse and remand
for application of the market-value rule using retail values as
speci fied herein.
| . The Market-Val ue Rul e.

The market-value rule requires that damages be cal cul ated
using market values at the tine the cargo is discharged. Such a
damage award pl aces the injured cargo owner in the sanme position it
was in before the danmage. The narket-value rule nakes the cargo
claimant whole by awarding him the difference between the fair
mar ket val ue of the undamaged cargo and the fair market val ue of
the cargo as damaged on the date of discharge at the port of
destination. Cook Indus., Inc. v. Barge UM 308, 622 F.2d 851, 854
(5th Gir.1980).

Nothing in Illinois Central Railroad v. Crail conpels use of
the whol esal e price rather than retail. See lllinois Cent. R R .
Crail, 281 U S 57, 64-65, 50 S.Ct. 180, 181, 74 L.Ed. 699 (1930)
("[ The market-val ue rule] may be di scarded and ot her nore accurate
means [to neasure the |loss] resorted to, if, for special reasons,
it is not exact or otherw se not applicable.") (awardi ng whol esal e
val ue of | ost shi pnent) . [1linois Centr al was a
shortage-in-delivery case, not a damaged-goods case; where cargo
i s downgraded but not conpletely destroyed, this Court has held the
mar ket -value rule to be both a convenient and accurate neans of
measuri ng damages. Cook Indus., 622 F.2d at 855-56. W hold the
rul e provi des an accurate neasure of damages in this case as well.

A. Fair Market Val ue of Undamaged Car go.



In June 1990, when the shipnent was discharged in New
Ol eans, the average market price of high grade ferrochrone was
$1. 15 per pound of contained chromium according to Metals Wek (a
weekly publication), which was found by the district court to be
the nost reliable evidence of the market price. Published narket
quot ati ons of bul k commodi ties provi de sinple proof of market val ue
and damages so as to support application of the market-val ue rule.
See 2 Thomas J. Schoenbaum Admralty and Maritinme Law 8§ 10-36 (2d
ed. 1994); see also Anstar Corp. v. MV ALEXANDRCS T., 472 F. Supp.
1289, 1294 (D.M.1979), aff'd, 664 F.2d 904 (4th Cr.1981).
Further, Mnerais' retail sales price in August 1990 corroborated
Metal s Week by establishing $1.15 per pound of chrom um as the
retail price. The market value of high grade ferrochrone at the
time of the arrival of the shi pnent was thus adequately established
at $1.15 per pound of chrom um
B. Fair Market Val ue of Cargo as Damaged.
The 450 MI damaged cargo after conmm ngl i ng was
i ndi stingui shable fromthe 1000 Ml | ow grade ferrochrone with which
it was m xed. Metals Week did not list a price for |ow grade
ferrochrome at the tinme of discharge of the shipnent, because there
was no established market for it at the time. Mnerais ordered the
| ow grade to test the market for it. Mnerais sold the 1450 MI | ow
grade product in varying quantities over several nonths and the
price varied over those fewnonths. The district court declined to
rely on aretail price in part because of the declining market and

in part because it was unclear which resale accounted for the 450



MI' downgr aded materi al .

We hold that the sales price close in tinme to the discharge
date is nevertheless sufficient to establish the market val ue of
t he downgraded product at the tinme of discharge. Sone of the | ow
grade material sold at $.99 per pound chromium in June and July
1990 as shown by two invoices (for sales of 160 MI and 400 MI).
These cont enpor aneous sal es provi de sufficient evidence fromwhich
to apply the market-value rule. See Standard Q1 Co. v. Southern
Pac. Co., 268 U S. 146, 155, 45 S. Ct. 465, 466-67, 69 L.Ed. 890
(1925) (recogni zing "contenporaneous sales of |ike property in the
way of ordinary business" as one manner of establishing market
value); cf. Holden v. S.S. Kendall Fish, 395 F.2d 910, 913 (5th
Cir.1968) (requiring that damages be calculated at the tine of
delivery, because the carrier "is not and should not be the
guarantor of the ups and downs of commodity prices").

We have no reason to factor in the varying prices of | ow grade
ferrochrome over the ensuing nonths. Regardless of the fact that
Plaintiff intended to introduce only a limted quantity of |ow
grade ferrochrone into the United States nmarket, the sale of 560 MI
| ow grade product for $.99 per pound chrom um near the tine of
del i very provi des adequat e proof of the fair market value of all of
t he downgraded product (only 450 MI) at the tine of discharge.

I'1. Concl usion.

Appl yi ng t he general neasure of the shipper's recovery, i.e.,

the difference in market values before and after damage to the

damaged cargo, w Il accurately conpensate Plaintiff. Plaintiff



havi ng provi ded sufficient evidence of fair market values of both
hi gh and | ow grade ferrochrone at the tine of delivery, we renmand
for calculation of damages under the market-value rule using the
June 1990 retail val ues.

REVERSED and REMANDED



