IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30257

JOHN J. GRI SAFFI, JR.,
Pl ai ntiff-Appell ee/ Cross-

Appel | ant,

ver sus

DI LLARD DEPARTMENT STORES, | NC.
Def endant - Appel | ant / O oss-

Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(January 23, 1995)

Before POLITZ, Chief Judge, and H G3 NBOTHAM and DeMOSS, Circuit
Judges.
H G3 NBOTHAM Circuit Judge:

In this diversity case, we consider the obligations of
[ andl ord and tenant under Louisiana |aw We conclude that the
Loui siana Suprene Court would not inply a duty to continue
operation of a retail store in a percentage-of-sales rental |ease
where the tenant has the right to sublease. W reverse the
district court's contrary conclusion. W affirman award to the
tenant of base rentals paid after a | eaky roof made the prem ses

unusabl e.



| .

Hol nes Co. | eased 23,400 square feet in the Tanmany Mall in
Slidell, Loui siana from Commerci al Properties Devel opnment
Corporation in 1983. The ten-year |ease, which Comercial wote,
set rent at $2 per square foot per year, plus 2% of gross sales
bet ween $2, 340, 000 and $3, 735, 000, plus 1% of gross sal es above
$3, 735,000. The | ease did not address subletting or any obligation
of Holnmes to operate a retail store throughout the |lease term
Until May 1989, Hol mes operated The Budget Store on the |eased
prem ses, clearing nmerchandi se fromother stores at bargain prices.

In May 1989, Dillard bought all of Holnes's stock. Dllard
imedi ately closed The Budget Store because it considered it
unprofitabl e and because the roof | eaked. Dillard continued to pay
base rentals and retained the keys but did not use the prem ses.
It did not conplain about the |eaky roof until February or March
1990.

Gisaffi, as Commercial's successor in interest, filed this
diversity suit against Dillard for paynent of percentage rentals
that Grisaffi would have received if Dllard had continued to use
the premses as a store. Dillard counterclainmed for cancellation
of the |l ease and reinbursenent for rentals paid since May 1989--
when, Dillard says, the |eaky roof nmade the prem ses unusable.
After a bench trial, the judge (i) ruled that Dillard had breached
an inplied duty of continuous operation, (ii) awarded danages based
on estinmated percentage rentals that Gisaffi would have received

if Dllard had continued to run the store, (iii) held that Gisaffi



breached his obligation to keep the premses fit for retail use in
May 1993, and (iv) awarded Dillard base rentals it had paid after

that date. Both parties appeal.

1.

Good faith performance is an inplied requirenent of every
contract wunder Louisiana |aw. La. Gv. Code Ann. art. 1983.
Gisaffi argues, and the district court held, that this good faith
obligation includes an inplied duty of continuous operation unl ess
conti nued operation would be unprofitable. This argunent relies

heavily on two Loui si ana cases. The first case, Selber Bros., Inc.

V. Newstadt's Shoe Stores, 14 So. 2d 10, 12 (La. 1943), held that

a | essee under a percentage-rental |ease violated its duty of good
faith by hol ding an unusual cl earance sal e, opening a new store one
bl ock away, and closing the old store two nonths before the | ease

ended. The second case, Slidell Inv. Co. v. Cty Prods. Corp., 202

So. 2d 323, 325 (La. C. App.), wit denied, 204 So. 2d 572 (La.

1967), held a |lessee under a percentage-rental |ease |iable for
closing its business on the | eased prem ses and reopening across
the street.

These cases do not hold that the duty of good faith under a
percentage-rental |ease inplies a duty of continuous operation
Both Slidell and Sel ber suggest that a | essee may, in good faith,
cl ose an unprofitable store. More to the point, the |essons of
Slidell and Selber are intheir facts--facts that support a finding

of bad faith. In each case, the | essee shut down a store at one



| ocation to open an identical store at a nearby location to take
advantage of nore favorable lease terns. |In Slidell, the |essor
had built the shopping center specifically for the | essee. G ven
t hese special circunstances, we are not persuaded that these two
cases collapse good faith into an inplied duty of continuous

operation. See Wlson v. Cost+ Plus of Vivian, Inc., 375 So. 2d

683, 686-87 (La. C. App. 1979) (interpreting Slidell and Sel ber,
and hol di ng t hat absent express conti nuous occupancy cl ause, | essee
may cl ose business unless it then noves to another |ocation);

Ri verside Realty Co. v. National Food Stores of Louisiana, Inc.,

174 So. 2d 229, 233 (La. C&. App.) (interpreting Sel ber as resting
on di versi on of business to another outlet), wit ref'd, 175 So. 2d
647 (La. 1965).

Even when there is no breach of the broader duty of good
faith, Gisaffi argues, Louisiana lawinplies a duty of continuous
operation in percentage rental |eases when there is no | ease term
aut hori zing subletting. Dllard replies that a right to sublet is
i nconsistent wwth an inplied duty of continuous operation, because

the duty of continuous operation is a personal one. See Cascade

Drive Ltd. Partnership v. Wal-mart Stores, Inc., 934 F.2d 61, 62

(5th Gr. 1991); R verside Realty, 174 So. 2d at 231. The argunent

continues that, since the lease is silent about subletting, the
tenant has a right to subl ease. La. Cv. Code art 2725 ("The
| essee has the right to underl ease, or even to cede his lease to
anot her person, unl ess this power has been expressly

interdicted."). Gisaffi inturn argues that a right to sublet is



i nconsistent with a duty to continue the tenant's business only
when, as in Cascade, the |ease expressly confers the right to
subl et. Cascade does not, he clains, apply to this | ease because
the right to subl ease arises by operation of |law rather than from
an express clause. W disagree. There is no relevant reason to
di stingui sh between an express right to sublease and an inplied
one--each is equally inconsistent with a duty of continuous
operation. Were a contract is silent, courts nust assune that the
parties intended to bind thenselves to any terns inplied by |aw

La. Cv. Code Ann. art. 2054.

L1,

Dillard contends that the roof |eaks were severe and
counterclained for a refund of rent paid. The district court
agreed, finding that substantial roof | eaks caused recurring danage
and i npaired the operation of the store. W are persuaded that the
district court's factual finding that the |eaky roof nade the
prem ses unusable as of My 1993 was not clearly erroneous.
Gisaffi replies that in any event Dillard was not entitled to
rei mbursenent of rent because it retained keys and periodically
i nspected the prem ses, negating its claimof abandonnent. W are
not persuaded. A tenant can cancel a |l ease and receive a refund of
rent retroactive to the date of judicial demand even if he retains

keys to the |eased prem ses. Friendly Finance, Inc. v. Cefalu

Realty Inv., Inc., 303 So. 2d 558, 562 (La. C. App. 1974);




Friendly Finance, Inc. v. Cefalu Realty Inv., Inc., 278 So. 2d 584,

586 (La. Ct. App.), wit ref'd, 281 So. 2d 747 (La. 1973).
W REVERSE the judgnent's award to Gisaffi and AFFIRM the
judgnent's award on the counterclaimto D llard.

REVERSED | N PART AND AFFI RVED | N PART.



