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REYNALDO G GARZA, Circuit Judge:

Roy Brown (Brown), a Janmican national, was originally
indicted, along with Steve Earl (Earl), for conspiracy to inport
marijuana into the United States, in violation of 21 U S. C 88
952(a), 960, and 963. On Septenber 15, 1993, after reaching a pl ea
agreenent with the governnent, Brown pleaded guilty to a
superseding bill of information charging the sane offense but
specifying a lesser quantity of marijuana.! On March 16, 1994,

Brown was sentenced to a 46 nonth inprisonnent term and a three

IBrown's co-defendant, Earl, was tried and convicted on the
original indictnent.



year termof supervised release. Brown now appeals this sentence.
For the reasons stated below, we affirmthe district court.
BACKGROUND

The basic facts are undi sputed. Brown was involved in a
conspiracy to inport marijuana from Jamamica into G anercy,
Loui si ana. On August 23, 1993, the MV GULF TRI DENT ( TRI DENT) | eft
Port Rhoades, Jammica with two netal cylinders attached to the
bottom of its hull. These cylinders contained 281 pounds of
marijuana. On August 26, having been alerted to the possibility
that the TRIDENT contained contraband, the U S. Custons Service
establi shed surveillance on the vessel upon its arrival into the
Port of G anercy.

Approxi mately two days | ater, federal agents observed Brown,
in the conpany of Earl and an unidentified SCUBA diver, near the
river and in the vicinity of the TRIDENT. The diver entered the
M ssi ssippi River and floated downstreamto the TRIDENT. Shortly
before reaching the lighted area of the dock, the diver subnerged,
detached the cylinders from the hull of the vessel, and then
secured the contraband to the bottomof the dock. After re-joining
Brown and Earl at the river's bank, the three nen left the area.

The next evening, an unidentified driver left Stanford Reed
(Reed), Earl, and Brown on R ver Road, close to the dock. Reed,
dressed in SCUBA gear, entered the river. Before the individuals
had an opportunity to retrieve the cylinders fromthe dock, federal
agents swooped in to nake the arrests. Earl was quickly

apprehended, but both Reed and Brown evaded the agents. After



several hours, Brown was arrested while attenpting to |eave a
wooded area near the river. Reed, however, was not captured and
currently remains at |arge.

After his indictnment, Brown sang |like a lark in exchange for
the governnent's promse to reconmend a |lighter sentence. After
receiving Browmn's guilty plea, the United States fulfilled its
prom se by requesting that the district court not depart upwardly
fromthe Sentencing Quidelines and sel ect a sentence at the | owest
end of the applicable guidelines range, i.e., 37 nonths. The
district court, however, refused the governnent's request and
sentenced Brown to a maxi numincarceration termof 46 nonths.

DI SCUSSI ON

In the presentence report (PSR), the Probation Ofice
calculated Brown's offense level at 17 and his crimnal history
category at |V, resulting in a guideline range of inprisonnent from
37 to 46 nonths. Brown raised three objections to the PSR whi ch he
now pursues on appeal .

l.

First, Brown objects to receiving two crimnal history points
under U.S.S.G 8 4Al.1(d)? for being on supervised release at the
time of his arrest. Brown's term of supervised rel ease commenced
on Cctober 1, 1990, but he argues that it was extinguished on

Cctober 31, 1990. Brown asserts that district courts may not al |l ow

2Pursuant to U.S.S. G 8§ 4A1. 1(d), a defendant is to receive two
additional crimnal history points if he or she "commtted the
instant offense while wunder any crimnal justice sentence,
i ncl udi ng probation, parole, supervisedrel ease, i nprisonnent, work
rel ease, or escape status."



defendants to serve their terns of supervised rel ease outside of
the United States. Thus, he argues that a term of supervised
release is effective only while the defendant remains in the United
States. Because Brown was deported fromthe United States by order
of the Immgration and Naturalization Service (INS), he asserts
that his term of supervised rel ease was extingui shed. Therefore,
Brown contends that he was not on supervised rel ease when he was
arrested on August 29, 1993.

Al t hough there is no direct legal inpedinent to prohibit a
court fromallowng a defendant to serve his supervised rel ease
abroad, we have found no case in which a court has authorized a
defendant to serve this termoutside of the United States. On the
contrary, at |east two cases have held that the defendants had to
serve their supervised release in the United States due to the
practical difficulties inherent in supervising their release

abr oad. See United States v. Porat, 17 F.3d 660, 671 (3rd Cr.

1994) ("[T] he court and the probation office have the responsibility
to see that [defendant] conplies with the terns of his sentence.
In order to maintain the required supervision, we hold that
[ defendant] nust serve his conplete sentence in the United

States."), petition for cert. filed, 63 U S L. W 3067 (US. July

12, 1994) (No. 94-140); United States v. Pugliese, 960 F.2d 913,

(10th Gr. 1992)("the district court's order and its remarks
mean that the structure needed to support def endant' s
rehabilitative supervision is absent outside the United States,

[more specifically, in Thailand], and we agree wth that



assessnent."). Assum ng arguendo that district courts do not have

the authority to allow defendants to serve their terns of

supervi sed release abroad, it does not necessarily follow that
supervi sed rel ease i s extingui shed upon deportation.

To begin with, we are unaware of any court which has held that
deportation extinguishes a term of supervised rel ease. Moreover,
Congress has provided that:

If an alien defendant is subject to deportation, the

court may provide, as a condition of supervised rel ease,

t hat he be deported and renmai n outside the United States,

and may order that he be delivered to a duly authorized

immgration official for deportation.

18 U.S.C. 8§ 3583(d). Congress has al so mandated the foll ow ng:
An alien sentenced to inprisonnment shall not be deported
until such inprisonnment has been termnated by the
release of the alien from confinenent. Par ol e,
supervi sed rel ease, probation, or possibility of rearrest
or further confinenent in respect of the sane offense
shal |l not be ground for deferral of deportation.

8 U S.C. §8 1252(h). A plain reading of these two sections supports

the governnent's position that deportation does not extinguish

supervi sed rel ease. Oherwi se, Congress would not require that a

def endant be deported despite a term of supervised rel ease and at

the sanme tinme all ow for supervised rel ease to be conditioned on the
def endant not reentering the United States illegally. If Congress

i ntended for deportation to termnate this sentence, it could have

specifically provided for such to occur. However, Congress has not

done so and view ng the |legislation above, it has no such intent.

In addition, and contrary to Brown's argunent,® the courts

SBrown cites two cases which allegedly support his contention
t hat supervised rel ease is extinguished upon deportation. These
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recogni ze that a termof supervised rel ease remains intact after an

alien' s deportation. For exanple, in United States v. Soto-Qdivas,

44 F. 3d 788 (9th Cr.1995), petition for cert. filed, (U S. WMy 8,

1995) (No. 94-9173), the defendant was sentenced to prison for 36
mont hs, to be followed by six years of supervised release. As one
of the conditions of his supervised release, the district court
ordered the defendant to "conply with the rul es and regul ati ons of
the [INS] and if deported from this country under any
circunstances, not to reenter the United States illegally." After
conpleting his prison term the defendant was deported. However,
several nonths later, during his termof supervised rel ease, he was
arrested on auto theft charges in the Los Angeles area. During a
subsequent revocation hearing, the defendant was sentenced t o seven
nmont hs i ncarceration for violating the condition in his supervised

release that he not reenter the United States. Al t hough the

cases support nothing of the sort, they nerely recognize the
inpossibility of inposing an effective program of supervised
release on a defendant who is to be deported. For exanple, in
United States v. Ceja-Hernandez, 895 F.2d 544 (9th G r. 1990), the
district court justified an upward departure on the defendant's
sentence on the ground that the defendant would be imediately
deported followng his release from prison, precluding the court
from effectively inposing a program of supervised rel ease. The
Ninth Grcuit, having held that the district court's basis for the
departure was inperm ssible, reversed the sentence. In United
States v. Chavez-Botello, 905 F.2d 279 (9th Cr. 1990) (per
curianm), the district court stated, anong other things, that the
Sentencing Guidelines failed to take i nto account the fact that the
def endant woul d avoid being placed on supervised release after
bei ng deported. Therefore, it departed upwards on the defendant's
sentence. Again, the Ninth Crcuit reversed on the basis that a
"departure based upon the ground that a defendant would be
i mredi ately deported following release is not permssible." [d. at
281. Again, not even by the farthest stretch of the i magi nati on do
these cases support the notion that deportation extinguishes
supervi sed rel ease.




question of whether deportation ended his term of supervised
rel ease was not at issue in the case, the Ninth GCrcuit affirned
the sentence. The facts and holding fromthis case indicate that
a termof supervised release is not extinguished upon deportation.

In United States v. Valdez-Gonzalez, 957 F.2d 643 (9th Cr.

1992), the defendants served their prison terns and were deport ed.
The Ninth Circuit indicated that if either of the defendants were
rearrested in the United States during their terns of supervised
release, their supervised release tine would be converted into
i ncarceration tine. Again, this is a clear indication that
deportation does not extinguish a termof supervised rel ease.
This Court has also recognized that a term of supervised
rel ease does not termnate after a defendant is deported. See,

e.q., United States v. Tuangmaneerat nun, 925 F. 2d 797, 802 n.6 (5th

Cr. 1991) (standard conditions of supervised rel ease which should
be explained to a defendant include, anong other things, that if
deported he is not to return to the United States while on

supervised release); United States v. Gsiem, 980 F.2d 344 (5th

Cir. 1993) (district court conditioned supervised rel ease on the
condition that if deported, defendant would not illegally reenter

the United States); United States v. Cardenas-Alvarez, 987 F. 2d

1129 (5th Gr. 1993) (district court sentenced defendant to a term
of inprisonnment of 100 nonths and ordered himnot to reenter the
United States illegally during a three year term of supervised

rel ease); see also United States v. Ramrez, 948 F.2d 66 (1st Cr

1991) (as a condition of supervised release, if ordered deported,



def endant shall remain outside the United States during that tine).

Section 3583(d) expressly provides, as a condition of
supervi sed release, that the defendant be deported and renain
outside the United States. As discussed above, several cases have
incorporated this section into their sentence of supervised
release, i.e., that, if the defendant is deported, he remain
outside of the United States during his termof supervised rel ease.
This is a clear indication that a term of supervised release
remains in effect after the defendant is deported.* |In fact, the
Probati on Manual supports this concl usion because it directs that:

O ficers shoul d provide supervision to offenders subject

to deportation until the person actually |eaves the

United States. O ficers should then verify deportation

through the [INS] before neking the case inactive until

the scheduled expiration date . . . . An_of f ender

reentering the country prior to expiration of supervision
shoul d be supervi sed.

X PROBATION MANUAL, GUIDE TO JUDICIARY POLICIES AND PROCEDURES |V, § 18

(enphasis added). It is doubtful that Congress intended for one

branch of the governnent to extinguish a lawfully inposed sentence

of anot her branch wi thout specifically so providing. Therefore, we

hold that Brown's three year term of supervised rel ease was not
exti ngui shed when he was deported.
.

Brown next argues that the district court erred in assessing

himthree crimnal history points under the applicable section of

‘But see United States v. Biyaga, 9 F.3d 204 (1st GCr. 1993),
where the reviewing court approved of the district court's
practice, when sentencing illegal aliens, to suspend supervised
release fromthe tine the defendant was deported until, and if, he
returned to the United States.




t he Sentenci ng Gui delines, which mandates that a defendant receive
three crimnal history points for "each prior sentence of
i nprisonment exceeding one year and one nonth." USSG 8§
4A1. 1(a). On COctober 14, 1986, Brown received two five year terns
of probation after pleading guilty in Texas state court to separate
counts of forgery and possession of nmarijuana. On January 21,
1987, he was arrested for illegal possession of a firearm As a
result of this arrest, Brown's probation was revoked on April 16,
1987 and he was ordered to serve a two year prison sentence. On
April 27, 1987, Brown was sentenced to prison for 45 days for the
firearmoffense itself. Brown was eventually rel eased fromcust ody
on June 19, 1987. Brown contends that his i medi ate rel ease from
custody after conpleting the firearm sentence proves that he did
not serve any tine for his 1986 convictions. O herw se, he argues
that he would not have been rel eased on June 19, 1987, only two
mont hs after his probation was revoked. Therefore, Brown maintains
that he has not served a prior termof incarceration exceedi ng one
year and one nonth and contests the three points assessed agai nst
hi m

The governnent, when seeking to adjust a defendant's sentence

| evel , has the burden of proving by a preponderance of the evidence

the facts necessary to support the adjustnent. United States v.
Kim 963 F.2d 65, 69 (5th Gr. 1992). "In resolving any reasonabl e
di spute <concerning a factor inportant to the sentencing

determ nation, the court may consi der rel evant information w thout

regard to its adm ssibility under the rules of evidence applicable



at trial, provided that the information has sufficient indicia of
reliability to support its probable accuracy." US S G 8§
6A1. 3(a).

The Sent enci ng Gui del i nes defi ne "sentence of inprisonnent” as
"a sentence of incarceration and refers to the maxi num sentence
i nposed. " Id. 8§ 4A1.2(b)(1). “If part of a sentence of
i mpri sonment was suspended, ~sentence of inprisonnent' refers only
to the portion that was not suspended." 1d. 8§ 4A1.2(b)(2). The
comentary to this sectionclarifies that "to qualify as a sentence
of inprisonnent, the defendant nust have actually served a period
of inprisonnment on such sentence (or, if the defendant escaped,
woul d have served tine) . . . . That is, crimnal history points
are based on the sentence pronounced, not the length of tine
actually served." Cearly, the Sentencing Quidelines require that
(1) a sentence exceed one year and one nonth and (2) that sone tine
actually be served on that sentence before assessing three
additional points to a defendant's crimnal history. Brown has
satisfied the first requirenment because the sentence of
i npri sonment pronounced was for two years. Thus, the question is
whet her any tinme was actually served on that sentence.

Brown was taken into custody on January 21, 1987 and was
released from prison on June 19, 1987. During that five nonth
period, Brown served his weapon's sentence, i.e., fromApril 27 to

June 11, but he argues that no jail tinme was served on the two year

10



prison sentence. However, the "pen pack,"® which was introduced
into evidence wi thout objection, clearly states that on April 16,
1987 Brown was given a 53 day credit on his two year sentence of
i nprisonnment for tinme already served. Thus, it is clear that Brown
served at |east 53 days from the two year term However, a
di screpancy exi sts between the days credited to Brown (53) and the
days he spent in jail before being sentenced (85). The record does
not shed any light on the 32 days (85 - 53) apparently spent in
jail and to which Brown was presunmably entitled to as a credit.
Qut side of conclusory allegations, neither of the parties attenpt
to account for these 32 days and this Court will not specul ate as
to the reasons why those 32 days are unaccounted for. Nonethel ess,
this discrepancy is i napposite because the governnent concl usively
establi shed by a preponderance of the evidence that 53 days were
served on the sentence of inprisonnent.

Finally, the PSR explains that Brown was rel eased fromprison
because he was paroled on June 19, 1987 and finally discharged on
February 23, 1989 (two years from April 16, 1987 with a 53 day
credit). Contrary to Brown's assertion, the execution or
inposition of the two year sentence was not suspended. The
district court did not err in inposing the assessnent.

L1l
Brown al so argues that he should receive a two point reduction

in his offense level under U S. S.G 8§ 3Bl.2(b) given that he was

The "pen pack," issued by the Texas Departnent of
Corrections, detailed the reasons for Brown's i ncarceration and t he
termto be served.

11



allegedly a "mnor participant” in the drug conspiracy. Bot h
parties characterize the marijuana shipnent as involving a multi-
| evel international snuggling schene, consisting of periphera
participants and higher |evel participants, such as the schene's
organi zers. Brown alleges that his involvenent in the operation
was nerely peripheral as it was |imted to hel ping Reed and Earl
transport the marijuana fromthe dock; he deni es conpl ete know edge
or understanding of the scope of the conspiracy. Accordi ngly,
Brown seeks a downward adjustnent to reflect this supposed m nor
participation.

This Court will uphold a defendant's sentence unless it was
i nposed contrary to law, as a result of an incorrect application of
the Sentencing CQuidelines, or is outside of the range of the

Sentencing CGuidelines and is unreasonable. United States v.

Buenrostro, 868 F.2d 135, 136-37 (5th G r. 1989), cert. denied, 495

U S 923 (1990) (citations omtted). The district court's factual
findings regarding sentencing matters are entitled to substanti al
deference; we will not disturb those findings unless they are

clearly erroneous. United States v. Gadison, 8 F.3d 186, 193 (5th

Cr. 1993). A factual finding is not clearly erroneous if it is
pl ausible in light of the record read as a whole. 1d. W review
the district court's interpretation of the Sentencing Gui delines de
novo. |d.

The Sentencing Cuidelines provide that a district court nust
reduce a defendant's offense level by two levels if the defendant

was a "mnor participant” in the crimnal activity. US SG 8§

12



3B1.2(b). A mnor participant is a defendant who is "l ess cul pabl e
t han nost ot her participants, but whose role could not be descri bed
as mnimal." [d., Application note 3. A downward adj ustnment under
section 3B1.2 is generally appropriate only where a defendant was
"“substantially less culpable than the average participant.'"
Buenrostro, 868 F.2d at 138 (enphasis in original) (quoting
US S G 8 3Bl.2, Background). Brown bears the burden of proving

his minor role in the offense by a preponderance of the evidence.

United States v. Zuniga, 18 F. 3d 1254 (5th Gr.), cert. denied, ---
US ---, 115 S.Ct. 214 (1994).

At sentencing, the district <court disagreed wth the
characterization of Brown's role in the offense as m nor.® | ndeed,
the evidence suggests that Brown was not "substantially |Iess
cul pabl e" than the average participant. For instance, he travel ed
fromTexas to Louisiana to participate in the conspiracy; stayed at
a notel in Gonzal ez, Louisiana while his confederates stayed in
Lapl ace, Louisiana - a nove designed to nask their drug activities
and avoid being captured in case they were discovered; assisted
acconplice Earl, the diver, and others on two occasions in an
attenpt to stealthily retrieve 281 pounds of marijuana from the
TRI DENT; and woul d have aided in transporting it to points unknown

if not intercepted by federal agents. In light of these facts, the

5The foll owi ng exchange occurred during sentencing:

ATTORNEY: Well, | won't take up nuch tinme as long as it's clear
that our position is that . . . there should be a two
point reduction in M. Brown's mnor role in the
of f ense.

THE COURT: | obviously don't agree with that.
13



district judge was not bound to accept Brown's self-serving
decl arations, made wi th t he purpose of reduci ng his sentence, about

his role in the crime. Buenrostro, 868 F.2d at 138.

Mor eover, because nost of fenses are comm tted by participants
of roughly equal cul pability, the adjustnent is intended to be used

infrequently. United States v. Allibhai, 939 F.2d 244, 254 (5th

Cr. 1991), cert. denied, 507 U. S. 1072 (1992). As the Buenrostro

court noted, Brown may be a courier wthout being substantially
| ess cul pabl e than the average participant.” |d. "Culpability is
a determnation requiring sensitivity to a variety of factors."
Id. Based on the evidence before us, we find no error in the
district court's conclusion that Brown did not prove that he was a
m nor participant; he was just as cul pable as the other crimnal
partici pants.
| V.

Alternatively, Brown argues that if we cannot concl ude that
Brown was substantially |ess cul pable than other nenbers of the
conspiracy, that the issue be remanded to the district court for a

nmore conplete articulation of the factual basis of its conclusion

™[Elven if the defendant were purely a courier having no
know edge of the other aspects of the drug-dealing operation, the
def endant m ght nonet hel ess be a highly cul pabl e participant inthe

oper ati on. A courier who willingly undertakes illegal transit
W t hout asking may questions is especially valuable to a crimnal
or gani zati on. When police apprehend a studiously ignorant,

courier, the organization can rest confortably, know ng that its
ot her operations remain hidden fromthe |l aw. " Buenrostro, 868 F.2d
at 138. But see United States v. Val dez-Gonzal ez, 957 F.2d 643,
647 (9th Gr. 1992) (role in drug trade played by "nules" nmay
constitute a mtigating circunstance justifying a downward
departure under § 3Bl.2).

14



that he was not a mnor participant.
Determ ning participant status is a conplex fact question
which requires a court to consider the broad context of the

defendant's offense. United States v. Melton, 930 F. 2d 1096, 1099

(5th Gr. 1991) (citing Mejia-Orosco, 868 F.2d 807, clarifying on

reh'q, 867 F.2d 216 (5th Cr.), cert. denied, 492 U S. 924 (1989)).

In Melton, the court found the record to be woefully inadequate to
determ ne whether the defendant was entitled to a downward
adj ustnent, a deficiency conpounded by the district court's refusal
to articulate his findings after being requested to do so by the
defendant. This court held that

The district court nmust articulate the factual basis for

the finding that, inthis particul ar of fense, [defendant]

was an average participant. The sentencing court nust

state for the record the factual basis upon which it

concl udes that a requested reduction for mnor
participation is, or is not, appropriate.

In making factual determ nations, we note that a district
court may "draw [] inference[s] froma variety of data, including
information in the [PSR] and the defendant's statenents and

deneanor at the sentence hearing." Mejia-Oosco, 867 F.2d at 220-

21. The PSR generally bears sufficient indicia of reliability to
be considered as evidence by the district court in resolving

di sputed facts. United States v. Montoya-Ortiz, 7 F.3d 1171, 1180

(5th Gr. 1993). A district court may thus adopt facts contained
in the PSR without further inquiry if the facts have an adequate
evidentiary basis and the defendant does not present rebuttal

evi dence. United States v. Puig-Infante, 19 F.3d 929, 943 (5th

15



Cr.), cert. denied, ---U.S.---, 115 S.Ct. 180 (1994).

The district court stated that due to the "reasons . . . set

forth by the probation departnent,” Brown's objections, including
his objection for not receiving a two point downward adjustnment
under 8 3Bl.2(b), were denied. The judge specifically rejected
Brown's contention that he played a mnor role in the offense. At
no point prior to this appeal did Brown request the court to
articulate the factual basis for its finding. Moreover, because we
do not find the sentencing record to be i nadequate in this respect,
there is no need for the court to regurgitate the basis for denying
the downward departure after adopting the PSR, which sufficiently
articulates the basis for the denial. For exanple, after Brown
objected to the PSR s recommendation that he not receive a two
poi nt deduction in his sentence, the Probation Departnent again
reviewed the particular facts of the case in a supplenental
addendum and concl uded t hat
Brown is as cul pable as any of the other participants in

this schene. He was present on the bank of the river to
supervise the SCUBA diver's efforts to retrieve the

canisters from the hull of the ship. He was again
present to supervise the retrieval of the canisters from
t he dock. Brown's persistent presence at the site

precl udes the possibility that he was a m nor parti ci pant
in this schene.

However, Brown further argues that additional facts were
revealed after the PSR was prepared, during his co-defendant's
(Earl'"s) trial, which were allegedly not considered by the | ower
court; facts allegedly supporting the downward adjustnment. This
argunent is nmeritless. Not only does the evidence not suggest that
he was "substantially | ess cul pabl e" than the ot her nenbers of the

16



conspiracy, but even so, his argunent that the nore conplex the
smuggling schene becones, the |ess culpable he becones is

i nconsi stent with Buenrostro. Sinply claimng that a conplex

scheme is involved and that he is a nere courier does not

automatically entitle a defendant to the deducti on. See Buenrostro,

868 F.2d at 138. Finally, the sentencing judge presided over
Earl's trial prior to sentencing Brown. He was aware of all the
facts relating to the conspiracy before ruling that Brown was not
a mnor participant.® This disposes of the contention that the
judge was not privy to all the facts relating to the conspiracy.
The downwar d adj ustnent was properly denied.
CONCLUSI ON

For the reasons stated, the sentence inposed by the district

court is, in all respects,

AFFI RVED.

81n resolving any reasonable dispute concerning a factor
inportant to the sentencing determ nation, the court may consider
relevant information without regard to its adm ssibility under the
rules of evidence applicable at trial, provided that the
information has sufficient indicia of reliability to support its
probabl e accuracy.” U S.S.G 8§ 6Al.3(a).
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