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Appeal fromthe United States District Court
For the Eastern District of Louisiana

(March 9, 1995)

Before R GARZA, DeMOSS, BENAVIDES, Circuit Judges.
DeMOSS, Circuit Judge:

In 1989, Alvin C Copel and (Copel and), founder and
franchi sor of Popeye's Fanous Fried Chicken decided to acquire
conpetitor Church's Fried Chicken. After an acquisition and
merger, the energing conpany, Al Copeland Enterprises, Inc.

(ACE), was the obligor on loans in the anount of $173 mllion
fromMerrill Lynch and $300 million from Canadi an I nperial Bank
of Comerce, Inc. (CIBC). Financial difficulties ensued, and ACE
defaulted on the obligations. In April 1991, ACE entered Chapter
11 bankruptcy in the bankruptcy court for the Western District of
Texas. Copel and, individually, brought the instant breach of
contract action as an adversary proceeding in the ACE bankruptcy,
claimng that Merrill Lynch and CIBC failed to performunder an
agreenent to submt a joint plan for ACE s reorgani zation to the
bankruptcy court. After traveling through the tangl ed web of
proceedi ngs detailed below, the case |anded in the Eastern
District of Louisiana. That court granted sunmary judgnment in
favor of Merrill Lynch on Copel and's breach of contract claim

finding that no binding agreenent had ever been reached by the



parties, and Copel and appeal ed.! After a thorough review of the
record, we conclude that there was no genui ne fact issue and
therefore affirmthe district court's holding that no agreenent
was ever reached.
| . FACTUAL BACKGROUND AND PROCEDURAL HI STORY
ACE' s DI P Fi nancing Mtion

Wi | e the ACE bankruptcy was pendi ng, Copel and, Merril
Lynch, ACE, CIBC and the creditors commttee tried to obtain a
consensus on a reorganization plan. As a condition to any
agreenent, ClBC demanded that ACE bring current pre- and post-
petition interest on the defaulted debt. In July 1991, ACE noved
for authority to arrange a debtor-in-possession financing
facility (the DIP financing) to bring the interest arrears
current. After objections to the DIP financing were raised by
Merrill Lynch, the Church's |ndependent Franchi ses Associ ation
and the State of Texas, the parties feverishly negotiated anongst
thensel ves to satisfy the various objectors and cone up with a
framework for a reorgani zation plan that woul d persuade the court
to authorize the DI P financing.

On July 31, 1991, the bankruptcy court held a hearing on
ACE s notion for DIP financing. D sagreenent about what occurred
in that hearing forns the basis of this |awsuit. Copeland cl ains
that the parties entered into a binding agreenent in this hearing

to submt a joint plan of reorgani zation according to the terns

1CI BC was dismssed fromthe case by joint stipulation of
Copel and and CI BC and entry of rule 54(b) judgnent.
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announced in the hearing (the July 31 Agreenent). Merrill Lynch
clains that the only event of legal significance that occurred in
the hearing was that the court approved the DI P financing. Under
the plan discussed in the hearing, Copeland individually was to
recei ve substantial cash and other assets (in excess of $30
mllion) for entering into four agreenents with ACE: (1) a non-
conpete agreenent; (2) a new supply agreenent; (3) a settlenent
agreenent; and (4) a fornula and reci pe agreenent (the Copel and
Agreenents). Copel and sued for breach of the alleged July 31
agreenent in general and for breach of the Copel and Agreenents in
particul ar.

At the conclusion of the hearing, the bankruptcy court
granted the requested approval for DI P financing, stressing the
i nportance of the fact that there was "the potential of seeing a
consensual plan of reorgani zation." Needless to say, the plan
alluded to in the July 31 hearing was never submtted to the
court. After due diligence and further negotiation, the parties
were unable to reach a final consensus concerning material terns
of the reorgani zation plan, including the Copel and Agreenents.

Conpeting Plans for Reorgani zation and the Genesis of this Suit

In April 1992, CIBC submtted its own plan for reorgani zi ng
ACE. Copel and objected to the CIBC plan because it did not
i nclude certain favorabl e provisions of the Copel and Agreenents.
After subm ssion of both the CIBC and Copel and plans to creditor
vote the ClIBC plan was adopted, over Copel and' s objection.

Copel and responded in May 1992 by filing this action against



Merrill Lynch and CIBC, as an adversary proceeding in the
bankruptcy court. Count | of Copel and's conpl aint requested
specific performance by confirmati on of the reorgani zation plan
allegedly agreed to in the July 31 hearing. Count Il sought
money damages for breach of the July 31 agreenent.

In Cctober 1992, after a six-day hearing, the CIBC plan was
confirmed by the bankruptcy court. One termof the CIBC plan
conprom sed any cl ains ACE, the debtor, had against Merrill Lynch
and CI BC, one of which was the potential claimfor breach of the
July 31 agreenent.? To determ ne whether conproni se was in the
best interests of the estate, the bankruptcy court had to inquire
whet her ACE had a vi able breach of contract claimand whether the
potential recovery would return nore to the estate than the plan
being confirmed. The bankruptcy court decided that, although the
debt or ACE and Copel and individually nmay have had a cl ai m agai nst
Merrill Lynch for not proceeding with the alleged July 31
Agreenent, the proposed Cl BC plan was nore beneficial for the
estate and the creditors. Accordingly, the CBC plan was
confirned.

Bankruptcy Court's Continuing Jurisdiction over Copel and's Breach
of Contract ClaimFollowing Confirmati on of Cl BC Pl an

Fol |l ow ng confirmation of the ClI BC plan, the bankruptcy court
raised sua sponte the issue of whether it had continuing

jurisdiction over Copeland' s individual claim for breach of the

2Debt or ACE al so had ot her substantial clains against
Merrill Lynch based on Merrill Lynch's alleged failure to issue
junk bonds and arrange for certain nortgage financing prior to
t he ACE bankruptcy.



alleged July 31 Agreenent. After argunent of counsel, the
bankruptcy court issued its Menorandum Qpi nion on Jurisdiction

The Menorandum Opi ni on concl uded that the bankruptcy court either
did not have or would decline to exercise continuing jurisdiction
over Copeland' s individual contract claim In core proceedings
under title 11 or arising in a case under title 11, the bankruptcy
court can enter final orders and judgnents. 28 U . S.C. 8§ 157(b)(1).
Bankruptcy judges may also hear non-core proceedi ngs which are
related to the bankruptcy proceeding. 28 U S C 8157(c)(1). 1In
t hose cases, the bankruptcy court can recomend findings of fact
and conclusions of law to the district court, but cannot enter
final orders or judgnent. 28 U S. C 8157(c)(1). Copel and' s
request for specific performance, the bankruptcy court held, was a
core claimthat was nooted by the court's confirmation of the CIBC
reorgani zati on plan. Copel and's damage claim the court held, was
a non-core clai mwhich could no | onger have any concei vabl e effect
on the bankruptcy estate because many of the material issues

i ncl udi ng the exi stence and breach of the all eged July 31 Agreenent

by Merrill Lynch, had already been litigated in the confirmation

heari ngs. See In re Wod, 825 F.2d 90, 93 (5th Cr. 1987)
(adopting the "conceivabl e effect on the estate" test for non-core
jurisdiction).

Despite the bankruptcy court's conclusion that it did not have
jurisdiction, the Menorandum Opinion reiterated the confirmation
hearing findings that Merrill Lynch, but not Cl BC, had breached an

obligation to submt the joint reorganization plan announced in the



July 31 hearing. Relying on its asserted adjudication and rel ease
of Merrill Lynch's liability to ACE, the bankruptcy court concl uded
that Merrill Lynch woul d be precluded fromlitigatingits liability
to Copel and individually. Thus, the only remaining issue was the
guantum of danmages, regardless of where the matter was tried.
Since the outcone of the danage determ nation could have no effect
on the bankruptcy estate, the bankruptcy court decided that, even
if its conclusion that it lacked jurisdiction was incorrect, it
woul d decline to exercise jurisdiction over Copeland s non-core
claim and would transfer the case instead. On appeal, Copel and
clains that the bankruptcy court's findings, in the confirmation
hearing and the Menorandum QOpinion, prohibit Merrill Lynch from
litigating either the existence or the breach of the July 31
Agr eenent .

Proceedings in the Western District of Texas

Merrill Lynch filed objections to the Menorandum Opi nion
pursuant to Bankruptcy Rule 9033, which the bankruptcy court
denied.® Shortly thereafter the bankruptcy court issued an order
transferring the case to the Eastern District of Louisiana, as
request ed by Copeland. Merrill Lynch noved for | eave to appeal the
order denying its objections and noved to stay transfer of the case

pendi ng appeal. On Merrill Lynch's appeal to the Western District

3Bankruptcy Rul e 9033 provides for de novo review by the
district court of witten objections to proposed findings of fact
and conclusions of |aw entered by the bankruptcy court in a non-
core proceeding. FED. R BANKR. P. 9033. Denying Merrill Lynch's
obj ections, the bankruptcy court stated that Rule 9033 was not
appl i cabl e because the disputed findings were nade as part of its
core determnation that it had no jurisdiction.
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of Texas, the district court found that the bankruptcy court had
jurisdiction, not only over the specific performance request (core
proceeding), but also over the danmages claim (a non-core
proceedi ng) . The Western District therefore concluded that the
case was properly transferred and declined to consider the
substantive nerits of Merrill Lynch's objections, stating that the
argunents could be raised before the district court in Louisiana.

Proceedings in the Eastern District of Louisiana

Once in the Eastern District of Louisiana, Copeland noved for
summary judgnent, claimng that the doctrines of collatera
estoppel and law of the case precluded Merrill Lynch from
litigating its liability for breach of the July 31 Agreenent. The
district court denied this notion, based on its judgnent that the
bankruptcy court's conprom se of Merrill Lynch's liability to ACE
in the confirmation process did not include litigation of Merril
Lynch's liability to Copeland individually. The alleged July 31
Agreenent, the court concluded, was nerely an unenforceable
"agreenent to agree." For its conclusion that there was no bi ndi ng
agreenent, the district court relied primarily on the uncertainty
of material terns and indications in the DI P financing hearing
transcript that everyone involved was aware that additional
negotiation would be required to "conplete the deal.” As to the
four Copel and Agreenents, which were to be an integral part of the
reorgani zation plan, the district court found that they changed
substantially well after the July 31 hearing and |ikew se never

becanme fi nal



Based on the disposition of Copeland' s notion, Merrill Lynch
filedits own notion for sunmary judgnent, which was granted by the
district court. Despite a "volum nous record” and anple tine for
di scovery, the district court found that Copeland failed to create
a fact issue on elenents essential to his case. We review the
district court's entry of summary judgnent in favor of Merril
Lynch de novo, applying the sane standard as the district court.

Lenelle v. Universal Mg. Corp., 18 F.3d 1268, 1272 (5th Gr.

1994). Sunmary judgnent is appropriate when there is no genuine
i ssue of material fact and the noving party is entitled to judgnent
as a matter of law |[d.
1. DI SCUSSI ON

Copel and argues that the district court put "the cart before
the horse" by reaching the i ssue of whether there was an agreenent,
i nstead of nerely enforcing the bankruptcy court's findings in the
confirmation hearing (related to ACE s bankruptcy) and the
Menmor andum Qpinion (entered in this adversary proceeding) that
Merrill Lynch breached the July 31 Agreenent. W concl ude that the
statenents made by the bankruptcy court in the confirmtion
hearing, and reiterated in its Menorandum Opinion, did not bar
Merrill Lynch from litigating 1its liability to Copeland
i ndi vi dual ly.

Col |l ateral Estoppel - The Confirmati on Hearing

Copel and mai ntai ns that the statenents nmade by the bankruptcy
court in ACE s confirmation hearing collaterally estop Merril

Lynch fromlitigating the existence and breach of the alleged July



31 Agreenent in this proceeding.* Collateral estoppel applies to
bar litigation of an i ssue previously deci ded i n anot her proceedi ng
by a court of conpetent jurisdiction when four conditions are net:
(1) the issue under considerationis identical tothat litigated in
the prior action; (2) the issue was fully and vigorously litigated
in the prior action; (3) the issue was necessary to support the
judgnent in the prior case; and (4) there is no special

circunstance that would nmeke it unfair to apply the doctrine

United States v. Shanbaum 10 F.3d 305, 311 (5th Cr. 1994).

Merrill Lynch argues that it cannot be collaterally estopped

by findi ngs made i n the bankruptcy confirnmati on hearing because the

“The bankruptcy court nmade findings that ACE had a potenti al
claimagainst Merrill Lynch, but not CIBC, for breach of that
portion of the July 31 Agreenent calling for subm ssion of a
joint plan of reorganization. As to Copeland's individual claim
the court stated:

M . Copel and put on evidence through M. Jenkins
and M. Talluto that the 7/31 agreenent coul d have been
consummated. Even if that were proven w thout a shadow
of doubt, | do not find that that is a bar to
considering the confirmation of any ot her proposal put
on the table in good faith by any other party in
interest. Al that neans is that there are causes of
action that may exist, clearly that may exist in favor
of M. Copeland. And just as clearly, this plan does
not affect that cause of action one iota.

So the real issue to try and anal yze i s whet her or
not the estate has a cause of action that should be
pursued instead of confirm ng the plan, and that goes

really to best interests, that is . . . going forward
against Merrill Lynch, what would be the prospect for
recovery?

s there anything in this record that shows that
t he prospect for recovery, under that scenario, for
this estate is any greater than what this estate is
getting under this plan? And | woul d answer that
question, "No."
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court had, at best, non-core jurisdiction over Copeland's
individual claim citing two cases decided by this Crcuit which
suggest that judgnents rendered in core bankruptcy proceedi ngs are

not res judicata in non-core natters. See Howel |l Hydrocarbons,

Inc. v. Adans, 897 F.2d 183, 189-90 (5th Cr. 1990) (seller's R CO

clains against officers and director's of bankrupt buyer's parent
corporation not barred by bankruptcy proceedings of buyer and

parent corporation); Latham v. WlIls Fargo Bank, N A, 896 F.2d

979, 984 (5th Cr. 1990) (borrower corporation's conprom se of
lender liability clains in bankruptcy confirmation did not bar
litigation of co-borrower corporation owner's clains for |ender
liability in his individual capacity). Both Howell and Lathamare
di stingui shable as involving res judicata (or claim preclusion)
rather than collateral estoppel (or issue preclusion). Howel |
relied in large part on the fact that there was no identity of
parties in the first and second proceeding, which is not a
requi renent for collateral estoppel. Additionally, we recently
gquesti oned whet her Lathamactually stands for the proposition that

bankruptcy jurisdiction nmust always be core to be "conpetent" for

res judi cata purposes. See In re Baudoin, 981 F.2d 736, 741 n. 10
(5th Gr. 1993). Because we find that the other requirenents for
application of collateral estoppel are not net in this case, we
need not resolve that conflict.

Col | ateral estoppel does not preclude litigation of an issue
unl ess both the facts and the | egal standard used to assess them

are the sane in both proceedings. Recoveredge L.P. v. Pentecost,
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No. 93-2523, slip op. at 2282 (5th Cr. Feb. 17, 1995) (even when
both suits arise out of the sane factual setting, collateral
est oppel does not apply unless both suits involve application of

the sane | egal standard); Brister v. AWI., Inc., 946 F.2d 350,

354 & n.1 (5th Gr. 1991) (even when issues are stated in "nearly

i dentical | anguage,"” collateral estoppel is unavail abl e when there
are disparate policies underlying each inquiry which result in
definite differences in application and result). Both the factual
issue and the legal analysis required in the ACE bankruptcy
confirmation hearing differ fromthe i ssue presented by Copel and's
i ndi vi dual breach of contract claim

The issue presently under consideration is whether there was
a binding July 31 Agreenent and whether Merrill Lynch breached any
obligation to Copeland individually under that agreenent. The
objective of the confirmation hearing was to determne the
confirmability of CIBC s proposed plan for reorgani zation. As part
of that mandate, the bankruptcy court had to decide whether
conprom se of the nunerous and varied clains held by ACE agai nst
Merrill Lynch and CIBC was in the best interest of the bankruptcy
estate. Copeland's individual claimdid not inpact the bankruptcy
court's consideration of the ClBC pl an because, as expl ai ned by the
bankruptcy court, the "real issue to try and analyze is whether
the estate has any cause of action that should be pursued instead
of confirmng the plan.” Determ ning whether to conprom se the
claimin the Chapter 11 proceeding required a balancing of the

prospect and potential val ue of recovery fromMerrill Lynch agai nst

12



the certain and ascertainable benefits assured under the CIBC
reorgani zati on plan. Copel and' s individual claim on the other
hand, is governed by the ordinary principles of contract |aw
Wi | e acknow edgi ng that causes of action "may exist" in favor of
Copel and i ndi vidually, the bankruptcy court stated that
confirmation of the CIBC plan would not affect his claimin any
way. Thus, the confirmation proceeding presented a different
i ssue, analyzed using a different |egal standard than that

presented by Copel and's individual breach of contract claim

Nor was the issue of Merrill Lynch's liability to Copel and
fully and vigorously litigated in the bankruptcy confirmtion
heari ng. Col | ateral estoppel is wunavailable when a "new

determ nation on the issue is warranted by differences in the
quality or extensiveness of the procedure followed in the two
courts." RESTATEMENT ( SECOND) OF JUDGMENTS § 28(3). Exam ni ng whet her
a particular settlenent is fair or equitable and in the best
interest of the estate and creditorsis adifferent inquiry, driven
by different policies, than litigation of the actual claim See,

e.q., Inre Jackson Brew ng Co., 624 F.2d 599, 602 (5th Cr. 1980)

(bankruptcy court deci des whether to rel ease a cl ai mby determ ni ng
the probabilities of success, rather than the certainties). Such
a determnationis afar cry fromthe preponderance of the evidence
standard Copel and woul d face in federal district court.

After reviewing the extensive record, it is apparent that
whet her there had been any breach of the alleged July 31 Agreenent

was in issue primarily as an aspect of whether CIBC, which both

13



presented the July 31 plan and benefited fromthe DI P financing,
acted in good faith. Copeland did present expert testinony that
the alleged July 31 Agreenent would have been a feasible way to
reorgani ze ACE. The focus of the hearings, however, renained at
all tinmes on valuation and conprom se of clainms held by ACE, the
debtor, against Merrill Lynch and CIBC. The material terns of the
Copel and Agreenents were not in issue and the essential el enents of
Copeland's claim for breach of those agreenents, were not
litigated.

Finally, collateral estoppel does not apply unless the issue
presented was a "critical and necessary part" of the prior

j udgnent . Society of Separationists, Inc. v. Herman, 939 F.2d

1207, 1213 (5th Gir. 1991), cert. denied, 113 S. C. 191 (1992).

Al t hough valuing ACE's claimagainst Merrill Lynch was a critical
part of confirmng the CIBC plan, determ nation of Merrill Lynch's
obligation, if any, to Copel and was not necessary to the bankruptcy
court's conclusion that the estate would recover nore by confirm ng
the CIBC plan than by pursuing litigation against Merrill Lynch.
Coll ateral estoppel (issue preclusion) differs from res
judicata (claim preclusion) in that it is an equitable doctrine
whi ch shoul d be "applied only when the alignnent of the parties and

the Il egal and factual issues raised warrant it." Nations v. Sun

Ol Co. (DELAWARE), 705 F.2d 742, 744-45 (5th Gr.) (en banc),

cert. denied, 464 U S. 893 (1983). The district court has broad

di scretion to determ ne when col | ateral estoppel, particularly the

type of offensive collateral estoppel at issue here, should be

14



applied to preclude litigation of an issue. 1d. Merrill Lynch's
liability to Copeland for breach of contract was not at issue in
the ACE bankruptcy confirmation hearing. Nor were the facts
necessary to support Copeland's claimfully litigated as part of
t he bankruptcy court's decision to conprom se ACE' s cl ai ns agai nst
Merrill Lynch. We do not find that the district court abused its
discretion by refusing to apply the doctrine of collateral
estoppel. Therefore, Copeland cannot rely on the findings nade in
the ACE bankruptcy proceeding to preclude Merrill Lynch from
litigating the existence and breach of the alleged July 31
Agr eenent .

Law of the Case - The Menorandum Opi ni on on Juri sdiction

The law of the case doctrine provides that once a court of
conpetent jurisdiction decides upon a rule of law, that decision
shoul d continue to govern the sane issues in subsequent stages of

t he sane case. Christianson v. Colt Indus. Operating Corp., 486

U.S. 800, 816 (1988). Copel and argues that the rule 7052 fi ndi ngs
made by the bankruptcy court in its Menorandum Opinion on
Jurisdiction are the law of this case and preclude Merrill Lynch
fromlitigating the existence and breach of the alleged July 31
Agreenment. W disagree for several reasons.

First, Merrill Lynch's liability to Copel and i ndividually and
t he exi stence or scope of the all eged Copel and Agreenents were not
litigated in the i nstant proceedi ng. |nstead, the bankruptcy court
sinply restated, w thout expressly adopting, the fact findi ngs nade

in the ACE bankruptcy confirmation hearing and opined that those
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findi ngs would preclude Merrill Lynch fromlitigatingits liability
to Copel and. Moreover, those remarks were offered nerely for
support of the actual "rule of |aw' being decided upon, which was
that the court either did not have or should decline to exercise
jurisdiction.

Second, the preclusive effect of a bankruptcy court decree
must reflect the reality of its limted jurisdiction. Lathamv.

Wlls Fargo Bank N A, 896 F.2d 979 (5th Gr. 1990). The

bankruptcy court's jurisdiction over Copeland's individual danage
claim for breach of contract was non-core at best. Thus, even
assum ng that the bankruptcy court's order transferring the caseto
the Eastern District of Louisiana is read to adopt a "rule of |aw'
based on the Dbankruptcy <court's earlier findings in the
confirmati on hearing, those findings would not be final until
reviewed de novo by the district court. 28 U S.C 8§ 157(c)(1)
(bankruptcy judge may hear a non-core proceedi ng and nmake proposed
findings of fact and conclusions of |law but may not enter fina
order or judgnent). Contrary to Copel and's assertions, the district
court for the Western District of Texas did not address those
fi ndi ngs. In fact, the court expressly declined to address the
findings, holding only that the bankruptcy court had sufficient
jurisdiction to transfer the case to the Eastern District of
Loui si ana where, the court stated, Merrill Lynch could submt its
substantive objections to the bankruptcy court's findings.

Third, the | aw of the case doctrine is a discretionary rule of

practice which does not Iimt the power of the court to revisit a
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| egal issue. Arizonav. California, 460 U S. 605, 618 (1983); Tel -

Phonic Services, Inc. v. TBS Int'l Inc., 975 F. 2d 1134, 1138 (5th

Cr. 1992). Therefore, the Eastern District of Louisiana could
properly decline to apply the doctrine to this case. The doctrine
permts a change of position when it appears that the original

ruling in the case was wong. Arizona v. California, 460 U S. at

619 n. 8. This Court cannot be expected to reverse the correct
ruling by the Eastern District of Louisiana sinply because we find
that it is contrary to a prior ruling by the bankruptcy court,
particularly where the issue was not |litigated. W hold that the
district court did not err by refusing to apply "law of the case"
to preclude Merrill Lynch from litigating its liability on
Copel and' s breach of contract claim

Havi ng renoved t he obstacl e of earlier proceedings, the issue
now becones whether the district court correctly concluded that
there were no genuine issues of fact concerning Merrill Lynch's
liability to Copeland and that Merrill Lynch was entitled to
judgnent as a matter of |aw.

The July 31 Agreenent and the Copel and Agreenents

No witten docunent was prepared that purported to enbody all
of the material ternms of the July 31 or Copeland Agreenents.
Copel and cl ai ns those terns were announced in the July 31 hearing
on the DIP financing notion. However, even after the district
court asked Copeland to submt the exact ternms of the alleged
agreenents, with specific references to the record, Copel and was

unable to identify any source for material terns in each of the
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agreenents, either in the July 31 transcript or elsewhere in the
record. W agree with the district court that the parties never
reached an enf orceabl e consensus either as to the July 31 Agreenent
to submt a joint plan of reorganization or the four Copel and
Agreenents which were to be part of that plan.

Concerning the July 31 Agreenent to submt a joint
reorgani zation plan, the hearing transcript together wth other
record evidence, clearly denonstrates that there was only a general
commtnent to nove forward wth negotiations. Nei t her Merrill
Lynch nor CI BC woul d have agreed to the proposed $30 nmillion post-
petition DIP financing, which would significantly increase the
anount of debt that could be senior to their clains, unless there
was hope that a reorganization plan could be devel oped.
Nonet hel ess, many essential terns of the announced plan were
conceded to be uncertain in the hearing itself, including the
anount of additional funding, in excess of the DI P financing, that
woul d be necessary to bring ACE out of Chapter 11, key aspects of
debt restructuring and an overall business plan for nanagenent of
the energing entity.

In the hearing, M. Trost, counsel for C BC, which was to be
the obligee on the DI P financing, spoke first. Trost stated:
"[t] he actual part that is before your honor is the DIP facility,
but if you -- but all the parties . . . | think have agreed in
principle that the reorgani zation plan that was fil ed by the debtor
w Il be anmended and there will be facilitating agreenents filed as

exhibits which in a general way acconplish the following." After
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giving the "contours of an overall [reorganization] arrangenent”
for "information purposes,” Trost concluded by stating: "[t]hat is
t he background of why we are asking the court to approve the D P
facility today." Next, M. Pitts, also counsel for CI BC, spoke as
to the details of the DIP financing. Finally, the court "polled"
the parties for their assent to what had been stated by Trost and
Pitts. Subsequent comments by counsel indicate that, although al

parties felt they had a duty to negotiate in good faith, no final
agreenent had been reached. Counsel for Church's | ndependent
Franchi ses Associ ati on expressed strong reservati ons about whet her
t he proposed pl an coul d be confirned, to which the court responded:

"Well, | don't think they had represented that you had

yet agreed to the plan but that you had agreed to the

financing that was going to be requested to be

aut horized, and | think that's exactly what you did."

Counsel for the creditors conmttee also expressly limted his
assent to the terns of DIP financing, stating that he had no
authority to approve a plan process.

Thus, the record denonstrates that there was only an
"agreenent to agree" to a joint reorganization plan, contingent
upon neeting the requirenents of Chapter 11 and upon substanti al
addi ti onal negotiation. Such agreenents to agree, particularly
absent material ternms such as the required anount of post-petition
debt and the scope of the various Copeland agreenents, are

unenforceabl e under Texas law, the law of the state where the

contract was allegedly formed. T.0O Stanley Boot Co., Inc. v. Bank

of EI Paso, 847 S.W2d 218, 221-22 (Tex. 1992) (contract is not

bi nding unless all material terns are specified and there are no
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essential ternms |eft open for future negotiation); Witzman v.

Steinberqg, 638 S.W2d 171 (Tex. App. -- Dallas 1982, no wit)
(agreenent to agree unenforceable). Further, evenif all nmaterial
ternms had been provided, the agreenent woul d not be enforceable.
Chapter 11 requires that reorganization plans be subject to
creditor vote and receive judicial scrutiny for conpliance with
statutory confirmation requirenents, including the absolute
priority rule and the feasibility standard. Counsel for Church's
| ndependent Franchi ses Associ ati on expr essed substanti a
reservation in the July 31 hearing about whether the terns under
di scussion would violate the absolute priority rule. In addition,
it is apparent that the parties had not fornulated any specific
financial or business plan as required by Chapter 11's feasibility
standard. W have in the past held that a transaction specifying
the terns for adopting a reorganization plan cannot be enforced
until the parties and the court "scale the hurdles erected in

Chapter 11." In re Braniff Airways, Inc., 700 F.2d 935, 940 (5th

Cr. 1983) (refusing to enforce transaction approved by the
bankruptcy court because it dictated terns of a reorgani zation plan
t hat had not yet been subjected to creditor vote or confirmation);

In re Continental Airlines, 780 F.2d 1223, 1227 (5th Cr. 1986)

(debtor cannot sidestep protection extended to creditors under
Chapter 11 by dictating plan of reorganization in a pieceneal
fashion in collateral transactions before a plan is submtted for

confirmation); see also In re First South Savings Ass'n, 820 F.2d

700, 714 & n.15 (5th G r. 1987) (suggesting that bankruptcy court

20



cannot rely on an overall plan for reorgani zati on that has not been
tested under Chapter 11 standards to approve post-petition
financing when there is no assurance that such a plan would be
feasi bl e or confirnmable).

Concerni ng the Copel and agreenents, both Copel and and Merrill
Lynch were still negotiating the terns and scope of those
agreenents late in 1991. Copel and was to recei ve conpensation from
ACE once a plan incorporating the desired terns was reached and
confirmed by the bankruptcy court. Merrill Lynch, as the potenti al
maj ority owner of the enmerging entity, was involved in drafting the
Copel and Agreenents, which were to be executed by ACE, the debtor,
and Copel and individually. Much of the negotiation centered on
exhi bits and schedul es which delineated the scope of the various
agreenents, such as what personnel would be subject to the non-
conpete agreenent and what products subject to the supply
agreenent. Those schedul es and exhibits were never conpleted or
agreed upon by the parties and thus the Copel and Agreenents never
reached a final form

Copel and mai ntains that he fulfilled his obligations under the
agreenents and that they becane bi ndi ng when he assented to Merrill
Lynch's "final position" as expressed in a transmttal dated
Septenber 26, 1991. An exam nation of the record, however, reveals
that even as of that late date material terns remained unsettl ed.
On August 23rd Copel and wote to Merrill Lynch Vice President Frank
Duenm er: "[a]lthough we nade trenmendous progress on July 31st, it

shoul d have been obvi ous to everyone that a |l ot of work remained to
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finalize the four agreenents. And it is equally obvious that the
agreenents will never be finalized unless the principals are
directly involved." On Septenber 20th, Merrill Lynch transmtted
a proposed draft of the agreenents that "represented Merrill
Lynch's final position with respect to the matters to which they
relate" and requested conpl ete schedul es from Copel and, as well as
other information. On Septenber 26th, Copeland answered that he
concurred with the Septenber 20th drafts. Under separate letter,
Copel and al so responded to questions posed by Merrill Lynch in the
Sept enber 20t h correspondence. Copeland' s |etter makes plain that
the agreenment was not final. For exanple, Copel and proposed that
he should retain certain insurance policies and benefits. Copel and
al so acknowl edged that further negotiati on was necessary on certain
key schedul es. Nonet heless, in a Wall Street Journal article
publ i shed Septenber 27th, however, Copeland clainmed that he and
Merrill Lynch had reached a "definitive agreenent.”™ Merrill Lynch
i mredi ately responded that no definitive agreenent had been reached
because due diligence was being held up, because nmanagenent
enhancenent s di scussed had not been achi eved, because Merrill Lynch
had not received or reviewed any draft of exit financing
docunentation with the secured |enders and because any plan of
reorgani zati on would be subject to the final approval of Merril
Lynch's Executive Commttee. Even as |ate as Novenber 1991 there
was correspondence indicating that there were renmai ning i ssues for
negoti ati on.

Under Texas | aw, the state where the Copel and Agreenents were
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allegedly forned, an agreenent is not enforceable unless it
resolves all essential terns and | eaves no material matters open

for future negotiation. E.g., T.O Stanley Boot Co., Inc. v. Bank

of El Paso, 847 S.W2d 218, 221-22 (Tex. 1992). The exhibits and
schedules at issue were not incidental details but material
provi sions which delineated the scope and application of the
Copel and Agreenents and w thout which there could be no binding
agreenent. Because the parties never reached a bindi ng consensus
as to material terns, the Copel and Agreenents at best anpbunted to
unenf or ceabl e agreenents to agree.

Merrill Lynch argues and the district court found bel ow t hat
Copel and admtted he was not a party to the alleged July 31
Agreenment. W need not reach that issue. Even assum ng Copel and
was a party, the record is clear that the parties never reached a
bi ndi ng agreenent, either in the July 31 hearing or at any |ater
date. Copeland's claimthat the record was factually insufficient
to render summary judgnent is |likew se without nerit. Anple tine
was all owed for discovery and Copel and was all owed an opportunity
to identify the specific terns of the alleged agreenent by
reference to the record, which he was unable to do. W affirmthe
district court's holding that there was no final July 31 Agreenent
as to either the joint reorganization plan or the Copel and
Agr eenent s.

CONCLUSI ON
Nei t her collateral estoppel nor |aw of the case applied to

preclude Merrill Lynch fromlitigating the exi stence and breach of
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the all eged July 31 Agreenent. The bankruptcy court's confirmation
findings did not reach the issue of Merrill Lynch's liability to
Copel and individually and that issue was not fully litigated as
part of confirmng a reorganization plan in ACE s bankruptcy.
While the bankruptcy court restated those findings in its
Menor andum Qpi ni on on Jurisdiction, those remarks were nmade in the
context of the bankruptcy court's decision to decline jurisdiction
and were further subject to de novo review by the Eastern District
of Loui si ana.

The record clearly supports the district court's analysis
that as of July 31, the parties intended only to "agree in
principle" to a basic framework for a joint reorgani zation plan in
order to secure court approval for the post-petition DI P financing.
Everyone invol ved recognized that further negotiations would be
necessary to "conplete the deal." Likew se the record supports the
district court's conclusion that the parties never reached, on July
31 or thereafter, any consensus as to the material terns of the so-
cal l ed Copel and Agreenents. Copeland did not create any genuine
fact issue to the contrary, and Merrill Lynch was entitled to
judgnent as a matter of |aw Accordingly, the district court's
order granting sunmmary judgnent in favor of Merrill Lynch is

AFFI RVED.
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