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Bef ore GARWOOD, DAVI S and REYNALDO G GARZA, Circuit Judges.

W EUGENE DAVIS, Circuit Judge:

Plaintiffs David and Cheryl Burchett appeal the dism ssal of
their Jones Act and unseaworthi ness actions against Cargill, Inc.
("Cargill"™) and their 8§ 905(b) action against Marine Equipnent
Managenent Corporation ("MEMCO'). W affirm

| .

David Burchett, a crane operator enployed by Cargill, was
i njured when he slipped and fell on the cover deck of the K-2, a
m dstream bul k cargo transfer unit owned and operated by Cargill.
The K-2, located in the M ssissippi River near Convent, Loui siana,
is used to transfer bul k products, usually grain, fromriver barges
to ocean-going vessels. The K-2's structure was built on top of a
330 x 75 foot barge in 1981. The K-2 is permanently noored to the
bottom of the M ssissippi R ver, approximtely 500 feet fromthe
river's east bank. It has been in this position since 1982.
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The K-2 has no engines, thrusters, or any other independent
nmode of |oconotion other than a winch and cable system used to
reposition the K-2 alongside the ocean-going vessel. The K-2's
backward and forward nobility is limted to the length of the
cables (1,200 feet), and it has no capacity to nove laterally. The
K-2 has a raked bow, a ballast system anchor lights, |ife boats
and jackets, and a radar unit used to nonitor weather conditions.
Al though it has an eating area and | ocker roons for the crew, the
crew does not sl eep aboard the K-2 but rather is transported to and
fromshore daily. The K-2 is not registered as a vessel with, nor
has it ever been inspected by, the U S. Coast CGuard.

During the cargo transfer process, the ocean-going vesse
maneuvers itself to the west side of the K-2. Tugs then push the
grain barges into position on the east side of the K-2. Cargil
personnel then transfer the grain from the cargo holds of the
barges to the cargo holds of the ocean-going vessel. Throughout
this process, the K-2 remains stationary except for sonme m nor
adjusting to align the K-2's of fl oadi ng spouts over the cargo hol ds
of the vessel.

To offload the cargo fromthe barge, Cargill personnel first
renove the hatch covers fromthe cargo barge with a crane and stack
them on the K-2's cover deck. When the offloading process is
conplete, a second crane on the K-2 cover deck replaces the covers
on the barge. According to M. Burchett, on October 1, 1992
Cargill personnel renoved the hatch covers froma cargo barge owned

by MEMCO and stacked them on the cover deck of the K-2. Burchett



testified that he slipped when he stepped on one of the hatch
covers. He contends the covers were slippery because dew and
soybean dust had accunul ated on themduring the of fl oadi ng process.
He al so conplains that the covers were not painted with non-skid
pai nt.

David and his wife Cheryl originally filed this action in
state court, asserting Jones Act and unseawort hi ness cl ai ns agai nst
both Cargill and NMEMCO Cargill and MEMCO renoved the case to
federal court on the basis of diversity, asserting that plaintiffs'
Jones Act cl ains were baseless. The plaintiffs noved to renand the
action to state court on the ground that Jones Act cases are
non-renovabl e. The district court denied the notion to remand and
subsequently entered summary judgnent in favor of Cargill on the
grounds that the K-2 was not a vessel and, therefore, Burchett was
not a seaman under the Jones Act. Cargill later filed an
i ntervention seeking rei nbursenent from MEMCO for the conpensation
benefits paid to Burchett wunder the Longshorenen and Harbor
Wor kers' Conpensation Act ("LHWCA").

After plaintiffs' notion to remand was unsuccessful, they
anended their conpl aint against MEMCO wthdrawi ng the Jones Act
cl ai mand addi ng a negligence clai munder 8§ 905(b) of the LHWCA and
the general maritinme law. The district court subsequently granted
summary judgnent in favor of MEMCO as well, on the grounds that the
summary judgnent evidence revealed that MEMCO had no liability
under 8§ 905(b). Plaintiffs now appeal.
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Plaintiffs argue first that the district court erred in
refusing to remand their action to state court because Jones Act
suits are not renovable. As a general rule, we agree that Jones
Act cases are not renovable. Johnson v. ODECO G| & Gas Co., 864
F.2d 40, 42 (5th G r.1989); 46 App.U. S.C. 8 688 (incorporating
general provisions of Federal Enployers' Liability Act, including
28 U.S.C. § 1445(a), which bars renoval). However, this court has
recogni zed that in certain circunstances "defendants may pierce the
pl eadings to show that the Jones Act claim has been fraudulently
pl eaded to prevent renoval." Lackey v. Atlantic Richfield Co., 990
F.2d 202, 207 (5th Gr.1993). In Lackey, we held that, 1like
fraudul ent joi nder cases, defendants sued under the Jones Act can
defeat remand upon showing that plaintiffs' clains against
non-di verse defendants "are baseless in lawand in fact and "serve[
] only to frustrate federal jurisdiction." " 1d. (quoting Dodd v.
Fawcett Publications, Inc., 329 F.2d 82, 85 (10th G r.1964)).

The burden of persuasion on a renoving party in such a case,
however, is a heavy one: "The renoving party nust show that there
is no possibility that plaintiff would be able to establish a cause
of action."! 1d. While we have cautioned agai nst pretrying a case
to determ ne renoval jurisdiction, we have recogni zed the district

court's authority to use a sunmary judgnent-1like procedure for

!An additional ground for fraudul ent pleadi ngs—that there
has been an outright fraud in the plaintiff's pleadi ngs of
jurisdictional facts—+s not at issue in this case. See Dodson v.
Spiliada Maritine Corp., 951 F.2d 40, 42 (5th Cr.1992).
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di sposing of fraudulent pleading clains. See B., Inc. v. Mller
Brewing Co., 663 F.2d 545, 549 n. 9 (5th G r.1981). Accordingly,
in determining whether a plaintiff's clains are baseless, the
district court nmust resolve all disputed questions of fact and any
anbiguities in the current controlling substantive aw in favor of
the plaintiff. See Carriere v. Sears Roebuck & Co., 893 F.2d 98,
100 (5th CGr.), cert. denied, 498 U S 817, 111 S C. 60, 112
L. Ed. 2d 35 (1990); Bobby Jones Garden Apartnents, Inc. v. Sul eski,
391 F.2d 172, 177 (5th G r.1968). A denial of remand is
perm ssi bl e where the district court "determne[s] that as a matter
of law there was no reasonable basis for predicting that the
plaintiff mght establish liability." MIller Brewi ng, 663 F.2d at
551 (fraudul ent joinder case) (citations omtted).
B

Def endants contended below that plaintiffs had no possibility
of sustaining a Jones Act claim because the K-2 is not a vessel.
In support of this assertion, defendants submtted an affidavit
outlining in sone detail the relevant facts about the nature and
use of the K-2. None of the facts that are pertinent to our
inquiry were disputed by plaintiffs. The district court concl uded
that the K-2 is not a vessel as a matter of |law and thus that
"plaintiffs' allegations of seaman's status are basel ess.”

The exi stence of a vessel is a fundanental prerequisite to a
Jones Act claim and is central to the test of seaman status
Daniel v. Ergon, Inc., 892 F.2d 403 (5th G r.1990); Blanchard v.
Engi ne & Gas Conpressor Servs., Inc., 575 F.2d 1140, 1141 (5th



Cr.1978). Plaintiffs, therefore, cannot possibly recover on their
Jones Act claimunless the K-2 is a vessel. Johnson, 864 F.2d at
42-43.
In determning whether a structure is a vessel, the
touchstones are "t he purpose for which the craft is constructed and
the business inwhich it is engaged." Blanchard, 575 F.2d at 1142.
We have been called upon on a nunber of occasions to determ ne
whet her a structure, used as a floating platformin ship repair or
| ongshoring operations, was a vessel. Several of these cases have
identified three factors usually present when floating platforns
are not vessels:
(1) the structures involved were constructed and used
primarily as a work platforns; (2) they were noored or
ot herwi se secured at the tine of the accident; and (3)
al though they were capable of novenent and were sonetines
moved across navigable waters in the course of nornal
operations, any transportation function they perforned was
merely incidental to their primary purpose.

Bernard v. Binnings Constr. Co., Inc., 741 F.2d 824, 831 (5th

Cir.1984); see also Ellender v. Kiva Constr. & Eng'g, Inc., 909

F.2d 803, 806, (5th Cir.1990); Daniel, 892 F.2d at 407; Ducrepont

v. Baton Rouge Mrine Enters., Inc., 877 F.2d 393, 395 (5th
Cir.1989).
The K-2 satisfies all three of these factors. It was

constructed to serve as a base or platformto transfer bul k cargo
frombarge to ship. It was not only securely noored at the tinme of
the accident but had been securely noored at the location for a
decade. The limted novenent of the K-2, along its nooring |ines,

to align the K-2's offloading spouts over the cargo holds of the



vessel is certainly incidental to its primary purpose of shifting
the cargo from one vessel to another.

W read the cases as establishing the above factors as the
nost i nportant considerations in resolving whether a work pl atform
is a vessel. See Daniel, 892 F.2d at 407-08. Sone of the cases
suggest an expanded list that al so may be considered.? Wile this
list may be hel pful in resolving close cases, we do not find these
factors useful in deciding a case such as this where all three
Daniel factors are satisfied and the structure has been
conti nuously noored and used as a floating platformfor a nunber of
years.

Plaintiffs' principal argunent on appeal is that this court's
decision in Mchel v. Total Transp., Inc., 957 F.2d 186 (5th
Cir.1992) conpels reversal of the district court. In Mchel, we
held that a simlar mdstream bulk transfer rig was a vessel
However, the structure at issue in Mchel, the GEMN, is readily
di stingui shable fromthe K-2. |Instead of remaining stationary, the
CEMN was towed to a md-stream position alongside the noored
ocean-goi ng vessel. The GEM N then anchored and the cargo barge

was secured to the side of the GEM N opposite the ocean going

2l n Johnson, this court recited three factors closely
related to the three listed above: (1) intention of the owner to
move the structure on a regular basis, (2) ability of the
subnerged structure to be refloated, and (3) the length of tine
the structure has remained stationary. 864 F.2d at 43 (citing
Henmba v. Freeport McMoran Energy Partners, Ltd., 811 F.2d 276,
278 (5th G r.1987)). Johnson also listed the foll ow ng
additional factors: (1) navigational aids, (2) a raked bow, (3)
i feboats and other |ife-saving equipnent, (4) bilge punps, (5)
crew quarters, and (6) registration as a vessel wth the Coast
Guard. Id. (citing Bernard, 741 F.2d at 832).
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vessel . Thus, unlike the K-2, which has been pernmanently noored to
the river bed since 1982, GEM N was a free-floating structure that
moved freely along a six-mle stretch of the Mssissippi Rver to
wher ever the ocean-goi ng vessel was noored. See id. at 190.

The capacity of the K-2 to be towed on navigable waters and
transport cargo does not nmake it a vessel. W have routinely held
that floating work platforns and dry docks, even if equipped for
travel across navigable waters, are not vessels when permanently
moored and used as work platforns or dry docks. See, e.g.,
Gemllionv. Gulf Coast Catering Co., 904 F.2d 290, 293 n. 8 (5th
Cir.1990) (citing cases); Johnson, 864 F.2d at 43 (oil platform
and storage facility towed toits location in 1961 and secured into
pl ace by concrete was not a vessel); Henba, 811 F.2d at 278
(structure noved only twice in twenty years and attached to gulf
bottomby pilings driven into ocean fl oor was not a vessel); Davis
v. Cargill, Inc., 808 F.2d 361, 362 (5th G r.1986) (fornmer cargo
barge, anchored to river bed, to which ships would noor for
pai nting services was not a vessel); Blanchard, 575 F.2d at 1147
(gas conpressor building nounted on floating barge which had not
been noved since it was installed in 1952 was not a vessel);
Atkins v. Geenville Shipbuilding Corp., 411 F.2d 279, 283 (5th
Cr.) (" "Afixed structure such as this drydock is not used for
the purposes of navigation ... any nore than is a wharf or
war ehouse when projecting into or upon the water.' " (quoting Cope
v. Vallette Dry-Dock Co., 119 U S. 625, 627, 7 S.Ct. 336, 336, 30
L. Ed. 501 (1887)), cert. denied, 396 U S. 846, 90 S.C. 105, 24



L. Ed. 2d 96 (1969).

As these cases indicate, the fact that the K-2 has remained in
pl ace for ten years nakes it a non-vessel despite our holding in
M chel. For exanple, in Johnson, this court in affirmng sunmary
j udgnent di stinguished the structure in question froma simlar
structure which had been deened a vessel in an earlier case on the
basis that the structure at issue had "remained in the sane pl ace
for twenty-four years ..., and it remains there even today."
Johnson, 864 F.2d at 43. Li kewse, in Daniel, this court
di stinguished a floating platform that had been noored to shore
since 1979 from a simlar platform that noved from jobsite to
jobsite, stating: "Unloading cargo onto a stationary structure is
not ... a transportation function.”" Daniel, 892 F.2d at 408.

The occasi onal m ni mal novenent of the K-2 along its cables to
reposition its offl oadi ng spouts over the cargo hol ds of the vessel
does not wundermne this conclusion. "[ S]one novenent, both
perpendicular and lateral, is necessarily part of the regular
operation of floating dry docks and simlar structures. However,
capability to sustain such novenent has been held insufficient to
establish that such craft are constructed for the purpose of
navi gation." Cook v. Belden Concrete Prods., Inc., 472 F.2d 999,
1002 (5th Gr.), cert. denied, 414 U S 868, 94 S.C. 175, 38
L. Ed. 2d 116 (1973).

This court's decision in Leonard v. Exxon Corp., 581 F.2d 522
(5th G r.1978), cert. denied, 441 U S. 923, 99 S . C. 2032, 60

L. Ed. 2d 397 (1979), is particularly instructiveinthis regard. In



Leonard, the plaintiff worked on a platformmade of four flat-deck
bar ges. Three of the barges were placed end-to-end and | ashed
together. The three-barge structure was permanently noored to the
shore by cables. A crane was positioned on the fourth barge, which
was | ocated between the shore and the other three barges. Thi s
barge served as a crane platformand as an access ranp to the ot her
three barges and was connected to shore by a wooden ranp. To
permt the crane to service the other three barges, the three barge
structure woul d occasionally be noved slightly forward or backward
until it was properly positioned. See id. at 524. The court
concluded that the platform was not a vessel as a matter of |aw,
reasoni ng that any transportation function it perforned was purely
incidental. 1d.

The simlarity between the K-2 and our nunerous work pl atform
cases conpels our conclusion that the K-2 is not a vessel as a
matter of |aw In sum we agree with the district court that
deni al of remand was proper because plaintiffs could not possibly
establish that the K-2 was a vessel, an essential elenent of their
Jones Act claim

C.

Plaintiffs argue next that Cargill was not entitled to summary
j udgnent. Because we have al ready concluded that the K-2 is not a
vessel as a matter of law, plaintiffs' Jones Act and general
maritime | aw actions against Cargill nust fail. "Sunmmary judgnent
w Il always be appropriate in favor of a defendant agai nst whom

there is no possibility of recovery." Carriere, 893 F.2d at 102.
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Plaintiffs, and Cargill as an intervenor, argue next that the
district court's grant of summary judgnent in favor of MEMCO was
i nproper. W, of course, review a grant of summary judgnent de
novo. Abbott v. Equity Goup, Inc., 2 F.3d 613, 618 (5th
Cr.1993), cert. denied, --- US. ----, 114 S.C. 1219, 127 L. Ed. 2d
565 (1994). Summary judgnent is appropriate where the record
reflects that "there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a matter of
law." Fed.R Cv.P. 56(c).

Plaintiffs' anended conplaint seeks recovery against MEMCO
under 8§ 905(b) of the LHWCA, which allows a | ongshoreman i njured as
a result of the negligence of a vessel to bring an action for
damages agai nst the vessel. 33 U S.C. 8 905(b). Plaintiffs claim
that MEMCO s failure to install non-skid surfaces on its hatch
covers constitutes actionabl e negligence under 8 905(b).

In Scindia Steam Navigation Co., Ltd. v. De Los Santos, 451
US 156, 101 S.C. 1614, 68 L.Ed.2d 1 (1981), the Supreme Court
articulated the scope of a vessel's duty under 8 905(b). Scindia
established that "the primary responsibility for the safety of the
| ongshorenen rests upon the stevedore."® Randol ph v. Laeisz, 896
F.2d 964, 970 (5th Cr.1990). However, vessel liability may stil
arise

1) if the vessel owner fails to warn on turning over the ship

W have held that these principles also apply to
LHWCA- cover ed enpl oyees of independent contractors other than
stevedores. Hill v. Texaco, Inc., 674 F.2d 447 (5th Cr.1982).
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of hidden defects of which he should have known.
2) for injury caused by hazards under the control of the ship.
3) if the vessel owner fails to intervene in the stevedore's
operati ons when he has actual know edge both of the hazards
and that the stevedore, in the exercise of "obviously
i nprovident"” judgnent neans to work on in the face of it and
therefore cannot be relied on to renedy it.
Pimental v. LTD Canadian Pacific Bul, 965 F.2d 13, 15 (5th
Cir.1992).

The district court held that the sunmary judgnent evidence

negated a finding of liability under any of the above Scindia
scenari os. Assum ng, Wwthout deciding, that an injury to a
| ongshoreman on a wharf or platform by a piece of a vessel, its

gear or equipnent can give rise to 8 905(b) liability against the
vessel owner, we agree with the district court that the summary
j udgnent evidence denonstrates that MEMCO has no liability under
Sci ndi a.

MEMCO asserts that it cannot be |iable under the first Scindia
duty of failure to warn of a hidden defect because the slippery
hat ch cover was an open and obvi ous danger. A defendant generally
has not breached its duty to turn over a safe vessel if the defect
causing the injury is open and obvi ous. ld. at 16. The courts
have created a narrow exception to this rul e where a | ongshoreman's
only options when facing an open and obvi ous danger are unduly
i npracticable or tine-consumng. |d.

The summary j udgnent evi dence reveal s that Burchett was aware
of the accunul ati on of soybean dust and dew on the hatch cover and

knew that it would cause the cover to be slippery. In fact,
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Burchett admtted in his deposition that he had seen a co-worker
slip under the sane conditions. He further admtted that none of
the steel hatch covers he had encountered previously had non-skid
surfaces and that he had al so seen nen slip and fall under simlar
conditions on fiberglass covers with non-skid surfaces. The
summary j udgnent evi dence al so does not indicate that Burchett was
obliged to clinb onto the hatch cover. Burchett testified in his
deposition that he clinbed onto the hatch cover only because the K-
2 crew was shorthanded that day. According to Burchett, a crane
operator would not need to clinb onto the hatch covers under
ordi nary circunstances.

For simlar reasons, MEMCO cannot be |iable under Scindia's
second scenario, which inposes liability for injury caused by
hazards under the vessel owner's control. The vessel has a duty to
"exercise due care to avoid exposing |longshorenmen to harm from
hazards they may encounter in areas, or from equi pnment, under the
active control of the vessel during the stevedoring operation.”
Scindia, 451 U.S. at 167, 101 S.C. at 1622. The sunmary judgnent
evi dence showed that the hatch cover was renoved from MEMCO s "dunb
barge" and stacked on the cover deck of the K-2 by Cargill
personnel. No MEMCO personnel were present at any tinme during the
of fl oadi ng process. The dust accunul ated on the cover as a result
of Cargill's offloading operation. Cargill also controlled the
nunber of nen working on the K-2 cover deck. Thus, MEMCO neit her
controlled nor created the circunstances |eading to Burchett's

injury.
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As to the third Scindia scenario, which i nposes on the vessel
a duty to intervene, the vessel nust have "actual know edge that it
could not rely on the stevedore to protect its enployees and that
if unrenedied the condition posed a substantial risk of danger."”
Randol ph, 896 F.2d at 971. As indicated above, MEMCO had no
personnel present at the job site who could have had know edge of
any peculiar dangers related to Cargill's unloading operations.
See Helaire v. Mbil GI Co., 709 F.2d 1031, 1038-39 (5th
Cir.1983).

| V.

For the reasons stated above, we affirm the judgnent of the

district court.

AFF| RMED.
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