United States Court of Appeals,
Fifth Grcuit.
No. 94-30153.

Karen McKEE, Wfe of/and Curtis K Kilpatrick, Plaintiffs-
Appel | ant s,

V.
HOVE BUYERS WARRANTY CORPCRATI ON |1, Defendant - Appel | ee.
Feb. 27, 1995.

Appeal fromthe United States District Court Eastern District of
Loui si ana.

Before WHI TE!, Associate Justice (Ret.), BARKSDALE and PARKER
Circuit Judges.

ROBERT M PARKER, Circuit Judge:

Karen MKee, Wfe of/and Curtis K Kilpatrick (the
"Kilpatricks") filed this action against Hone Buyers Warranty
Corporation Il ("HBW) to recover for damage to their honme which
they contend was covered under HBWs structural warranty. HBW
filed a notion for summary judgnent, contending that the dispute
was conclusively resolved in a prior arbitration. The district
court granted the notion. The Kilpatricks now appeal, contending
that the arbitration was not binding. Because the district court
correctly determned that HBW was entitled to sunmmary judgnent
based on the prior arbitration, we affirm

| .
The Kil patricks bought a house in 1985. The builder enrolled
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the house in HBWs limted ten-year structural warranty program

The house suffered fromexcessive differential settlenent and
the Kilpatricks filed a claimwith HBW HBWsent the Kil patricks
aletter notifying themthat it had denied their claimbecause HBW
had determ ned that the defect did not render the house "unsafe,
unsanitary, or otherw se unlivable" as required to i nvoke coverage
under the warranty. HBW stated that arbitration was required
before any litigation and referred the Kil patricks to the provision
intheir warranty bookl et requiring conciliation or arbitration as
a condition precedent to any attenpted litigation.

The Kilpatricks requested through their attorney that the
matter be submtted to arbitration with the American Arbitration
Association ("AAA") as provided in the warranty booklet. The
Kilpatricks' attorney reviewed the AAA rul es and represented them
at the arbitration. The arbitrator determ ned that the problens
wth the Kilpatricks' house were not covered by the warranty and
ruled in favor of HBW The Kilpatricks did not appeal the
arbitrator's decision or file a proceeding in court to have it
vacated, nodified, or corrected. Instead the Kilpatricks filed
suit on the contract in Louisiana state court, and HBWrenoved to
federal court based on diversity of citizenship.

Along with its answer, HBW filed a counterclaim for
confirmation of the earlier arbitration. HBWalso filed a notion
for sunmary judgnent based on arbitration and award. The district
court granted the notion and the arbitration award was confirned.



A
W review a grant of summary judgnent de novo, view ng al
evidence in the light nost favorable to the non-noving party.
E.g., Insurance Conpany of North Anerica v. Dealy, 911 F.2d 1096
(5th Gr.1990). Qur reviewof the district court's confirnmation of
an arbitrator's award is |i kewi se de novo. Executone |nformation
Systens, Inc. v. Davis, 26 F.3d 1314 (5th G r.1994). W al so
approach this case in the light of the "liberal federal policy
favoring arbitration.” Mses H Cone Mnorial Hosp. v. Mrcury
Constr. Corp., 460 U.S. 1, 24, 103 S.C. 927, 941, 74 L.Ed.2d 765
(1983).
B
The central issue in this case is whether the district court
correctly determined that the parties agreed to binding
arbitration. The Kilpatricks contend that the warranty call ed for
non-bi nding arbitrati on based on a provision in the warranty that
"[t]he dispute resolution process shall precede any litigation

attenpted by either party."2 The Kilpatricks argue that the fact

2The section of the warranty entitled "Conciliation and
Arbitration" provides:

"Shoul d the Buil der or Honebuyer(s) disagree with the
I nsurer's decision to deny the claimas reconmended by the
Service, the contesting party shall call for conciliation
wth the Service or an arbitration to be conducted by the
Anmerican Arbitration Association (A A A), or other nutually
agreeable arbitration service at the Service's expense...
The conciliation and/or arbitration process will be
conducted in accordance wth the warranty conditions
descri bed herein and the rules and regul ations of the A A A
or other nutually agreeable arbitration service. The
di spute settlenent process shall precede any litigation
attenpted by either party on itens that are specifically
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that the warranty makes arbitration a condition precedent to
litigation indicates that the arbitration is non-binding. W
di sagr ee.

Numer ous courts have held that arbitration is binding where
the rul es under which the arbitration is conducted call for binding
arbitration. E. g., Rainwater v. National Hone Ins. Co., 944 F.2d
190 (4th Cir.1991) (holding that an arbitration in accordance with
AAA rules is a binding arbitration); Commonweal th Edi son Co. v.
Qlf Ol Corp., 541 F.2d 1263, 1273 (7th Gir.1976) (hol ding that
incorporation of rules of arbitration in agreenent established
requi site consent to judgnent); I/S Stavborg (O H Meling,
Manager) v. National Metal Converters, Inc., 500 F.2d 424 (2d
Cir.1974) (holding that agreenent to be bound by arbitration and
consent to judgnent could be inferred by reference to rules which
provide for binding arbitration); see also Varley v. Tarrytown
Associ ates, Inc., 477 F.2d 208, 210 (2d G r.1973) (concedi ng that
agr eenent to binding arbitration could be expressed by
incorporating arbitration rules, but finding that AAA rules in
force at the tinme did not allow for entry of judgnent); cf.
Dow i ng v. Hone Buyers Warranty Corp. Il, --- S.C. ----, 428 S. E. 2d
709 (1993) (finding that there was no agreenent to arbitrate where
the Arbitration Acknow edgenent and correspondence from the
arbitration agency stated that the arbitration would not be

bi ndi ng) . The decisions holding that reference to AAA rules as

included in this warranty.... The dispute wll be resol ved
or an award rendered by the arbitrator wwthin 40 days from
the time the formis received by the arbitration service."
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permtting entry of judgnent are |ongstanding. Consequently, al
parties are on notice that resort to AAAarbitration wll be deened
both binding and subject to entry of judgnment unless the parties
expressly agree otherw se. Rainwater, 944 F.2d at 194.

In the instant case, it is undisputed that the warranty
provi ded that AAA rules would govern if the dispute were submtted
to AAA arbitration. The arbitration was conducted under AAA rul es
and those rules provided for binding arbitration unless the
applicable law or the terns of the warranty specified otherw se.?3
W nust therefore determ ne whether there is anything in the
warranty that specifies non-binding arbitration.

W find the Kilpatricks contention that the "condition
precedent"” |anguage in the warranty <calls for non-binding
arbitration unpersuasive. W agree with the Fourth Crcuit's
treatment of this issue in Rainwater:

Though [the Kilpatrick's] claimhas sone surface appeal, we

think that the "condition precedent"” | anguage cannot carry al

the weight [the Kilpatricks] would ascribe to it.

Traditionally, federal courts were hostile to arbitration

cl auses since it was thought they coul d be avoi ded at the whim

of either party. See generally Continental Gain Co. v. Dant

& Russell, Inc., 118 F.2d 967 (9th Cr.1941) (arbitration

agreenents could not be enforced in federal courts prior to

passage of FAA). As a result, parties frequently included

"condition precedent"” |anguage to nmake certain that the

arbitration process ran its course before a federal court
could entertain a suit. See, e.g., Pettus v. O ga Coal Co.,

3The Anerican Arbitration Association Hone Warranty
Arbitration Rules under which the arbitrati on was conduct ed
provide in Rule 26(c): "Unless the applicable |law or warranty
program the insurance policy, or another applicable docunent
provi des ot herwi se, the parties to these rules shall be deened to
have consented that judgnent upon the arbitration award may be
entered in any federal or state court having jurisdiction
t hereof . "



137 WVa. 492, 72 S.E.2d 881, 885 (1952) (holding that

“condition precedent” |anguage did not oust court of
jurisdiction, sonething frowned upon at conmon | aw, but rather
made suit premature until the terns of the contract were

fulfilled). Therefore, we read "condition precedent” to sone

extent as an artifact left over from the days of hostility

toward arbitration. To the extent that the phrase has
meani ng, we find that it does not underm ne t he bi ndi ng nature
of arbitration, but instead applies to the confirmation
process permtted by 9 U S.C. 8 9, or to other litigation in
whi ch the arbitration award woul d be final but just a sub-text
in sonme larger litigation context.

Rai nwat er, 944 F.2d at 194.

Because the Kilpatricks submtted the dispute to arbitration
under AAA rules that required binding arbitration unless the
warranty provi ded for non-binding arbitration, and the warranty di d
not provide for non-binding arbitration, the district court was
correct in determning that the arbitration was bi nding.

C.

The Kil patricks assert that the threshol d questi on of whet her
the parties agreed to binding arbitration is purely a matter of
contract to be determ ned according to state law. The Kil patricks
contend that if we construe the warranty according to Louisiana
law, the federal policy favoring arbitration would not apply and
that a state policy requiring that anbiguities in a docunent be
resol ved against the sophisticated drafter would control. The
difficulty with this argunent is that the Federal Arbitration Act
(FAA), 9 US. C 8 2, declares that witten agreenents to arbitrate
are enforceabl e when contained in a contract involving interstate
comerce, see Allied-Bruce Term ni x Conpanies, Inc. v. Dobson, ---
us. ----, 115 s a. 834, --- L.Ed.2d ---- (1995), and the

Kilpatricks' warranty certainly falls within this category. The
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Suprene Court has explained that, in construing an arbitration
agreenent within the scope of the FAA "as with any ot her contract,
the parties' intentions <control, but those intentions are
generously construed as to issues of arbitrability.” M tsubish

Motors Corp. v. Soler Chrysler-Plynouth, Inc., 473 U S. 614, 626
105 S. Ct. 3346, 3354, 87 L.Ed.2d 444 (1985). That is, the FAA
"create[s] a body of federal substantive law of arbitrability,
applicable to any arbitration agreenent within the coverage of the
Act," Mdses H Cone Menorial Hosp. v. Mercury Constr. Corp., 460
UusS 1, 24, 103 S C. 927, 941, 74 L.Ed.2d 765 (1983), and that
body of federal law requires that, "in applying general state-I|aw
principles of contract interpretation to the interpretation of an
agreenent within the scope of the Act, ... due regard nust be given
to the federal policy favoring arbitration, and anbiguities as to
the scope of the arbitration clause itself resolved in favor of
arbitration." Volt Information Sciences, Inc. v. Stanford
University, 489 U S. 468, 475-76, 109 S. Ct. 1248, 1254, 103 L. Ed. 2d
488 (1989). W think that this "federal policy favoring
arbitration" covers nore than sinply the substantive scope of the
arbitration clause—+.e., whether the Kilpatricks' <clainms were
properly submtted to arbitrati on—and enconpasses an expectation
that such procedures will be binding. As a matter of federal |aw,

t he | anguage of the warranty agreenent is not sufficiently specific

to call for non-binding arbitration. Al though this case is
controlled by federal law, for the following reasons the
Kilpatricks' state |aw argunents net them nothing. First, the



policy favoring arbitration is not exclusively federal; bot h
federal and state jurisprudence dictate that any doubt as to
whet her a controversy is arbitrable should be resolved in favor of
arbitration. Russellville Steel Co., Inc. v. A & R Excavating
Inc., 624 So.2d 11, 14 (La.App. 5th Cr.1993); Wbodson
Construction Conpany, Inc. v. R L. Abshire Construction Co., Inc.,
459 So.2d 566 (La.App. 3d GCr.1984). Second, if we construe the
warranty according to Louisiana law, it unanmbiguously calls for
bi ndi ng arbitration.

A conparison of the Louisiana Arbitration Law, LSA-R S
9:4201, et seq., and the FAA reveals that the parties could not
have agreed to non-binding "arbitration” in a contract subject to
the Loui siana Arbitration Law because arbitration is by definition
a bi ndi ng procedure under that |aw.

Arbitration is binding only if a court may enter judgnent on
the award made pursuant to the arbitration. Wile the Louisiana
Arbitration Lawgenerally parallels the FAA thereis a significant
difference between the sections dealing with entry of judgnent.
Di sput es about whether arbitration is binding can arise under the
FAA because the FAA provides that a court may enter judgnent on the
arbitration award only if the parties agreed that a court nay enter
judgnment. See 9 U.S.C. 8 9. Such disputes do not arise under the
Loui siana Arbitration Law because the Louisiana | aw provi des that
a court may enter judgnent if the parties agreed to arbitration;
the Louisiana Law sinply nmakes no provision for non-binding

arbitration. See LSA-R S. 9:42009. Thus, under the Loui siana



Arbitration Law, if the parties agreed to a non-bi ndi ng procedure,
they did not agree to arbitration.

If the Court construes the warranty according to Louisiana
| aw, we could find the dispute resolution provisioninthe warranty
anbi guous only if we determned that the "condition precedent”
| anguage neans that the parties did not really agree to arbitrate,
even though the warranty explicitly calls for arbitration. Such a
stretch is plainly contrary to the federal and state policies
favoring arbitrability. W are aware of no case in which a
Loui siana court has determned that such "condition precedent”
| anguage has any neaning other than that ascribed to it in
Rai nwater. On the contrary, in cases where it can be determ ned
that an arbitration clause contai ned "condition precedent" | anguage
simlar to that in the instant case, Louisiana courts have held
that the dispute was subject to arbitration w thout even taking
notice of the "condition precedent" |anguage. E.g., Southern
Motel s I nvestnent Corporation v. Tower Contracting Co., Inc., of
Tex., 174 So.2d 852 (La. App. 1st G r.1965) (holding that the claim
was subject to arbitration but defendant waived right to arbitrate
by filing suit); Lawmton v. Cain, 172 So.2d 734 (La.App. 2d
Cir.1965) (holding that the claimwas subject to arbitration but
plaintiff waived right to arbitrate by filing suit). W are
therefore unable to find that the warranty calls for anythi ng ot her
than binding arbitration under Louisiana |aw.

D.

The Kilpatricks next argue that even if the arbitration was



bi ndi ng, HBW should be equitably estopped from asserting its
def ense of arbitration and award because HBWal | egedl y represented
to the Kilpatricks that the arbitration was non-binding. Thi s
contention is based on the "condition precedent" |anguage in a
letter from HBWs claim representative which contained simlar
| anguage and referred them to the applicable section of the
warranty booklet and from the |anguage in the warranty bookl et
itself. The Kilpatricks maintain that if they had realized that
the arbitration would be binding, they would have foregone
arbitration and filed a lawsuit initially.

Under Loui siana |aw, equitable estoppel applies if there is
representation by conduct or work, justifiable reliance on that
representation, and change of position to one's detrinent as a
result of that reliance, although estoppel applies only as a | ast
resort and once the ends of justice so denmand. Chevron U. S A,
Inc. v. Traillour QI Co., 987 F.2d 1138 (5th G r.1993). The
Kil patricks' estoppel argunent fails because HBWdi d not represent
that the arbitration woul d be non-bi nding. HBWnerely represented
that arbitration was a condition precedent to litigation. Wile
this language mght be unartful and anachronistic, it does not
denot e non-binding arbitration. Although the "condition precedent”
| anguage mght be msleading to a laynman, we note that the
Kil patricks requested AAA arbitration through their attorney who
reviewed the AAA rules and represented them at the arbitration
proceedi ngs. Nor do the Kilpatricks suggest that they were i nduced

to take a cavalier attitude toward the arbitration or that they
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woul d have handled the arbitration nore effectively if they
believed it was a binding proceeding. Under these circunstances,
the ends of justice do not denmand estoppel.

E

The Kilpatricks finally argue that the district court erred
in ruling on HBWs notion for sunmary judgnent while discovery
requests were pendi ng regardi ng changes to the dispute resolution
clause in later warranties i ssued by HBW The Kil patri cks contend
the changes are relevant to HBWs understanding of whether the
di spute resolution clause called for binding arbitration. Because
we have determ ned that the arbitration provision in the warranty
i's not anbi guous, we find no nerit in this contention.

Under Louisiana law, the intent of the parties to a contract
may be construed fromthe face of the docunent, w thout considering
extrinsic evidence, and judgnent entered as a matter of lawif the
contract is unanbiguous. Anerican Totalisator Co., Inc. v. Fair
Grounds Corp., 3 F.3d 810 (5th G r.1993). Wen the words of the
contract are clear and wunanbiguous and lead to no absurd
consequence, no further inquiry may be nade into the parties
intent. Rutgers, State University v. Martin Wodl ands Gas Co., 974
F.2d 659, 661 (5th G r.1992). Because we have determ ned that the
arbitration clause in the Kilpatricks' warranty is not anbi guous,
the district court did not err in granting sunmary judgnent w t hout
consi dering changes to the arbitration provisions incorporatedinto
warranties issued subsequent to the Kilpatricks'.

For the reasons stated above, the judgnent of the district
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court

i s AFFI RMVED.
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