United States Court of Appeals,
Fifth Grcuit.
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Hubert ARVIE, Bro., Plaintiff-Appellant,
V.

Ri chard L. STALDER, Warden, \Wade Correctional Center, et al.
Def endant s- Appel | ees.

June 2, 1995.

Appeal from the United States District Court for the Mddle
District of Louisiana.

Bef ore REYNALDO G GARZA, GARWOOD and DAVIS, Circuit Judges.

GARWOOD, Circuit Judge:

Plaintiff-appellant Hubert Arvie (Arvie) appeals the district
court's dismssal of his 42 US. C 8§ 1983 suit for failure to
exhaust adm nistrative renedi es under 42 U.S.C. 8§ 1997e(a)(1). W
affirm

Facts and Proceedi ngs Bel ow

Arvie, an inmate at the D xon Correctional Institute in
Jackson, Louisiana, filed this section 1983 suit on January 27,
1993, agai nst nunerous prison officials, al l eging various

constitutional violations associated with his confinenment.® In his

IOn April 5, 1993, Arvie filed an anended conplaint. Arvie
named sone thirty-five defendants, including the prison
basket bal | coach, the mayors of Jackson, Louisiana, and Baton
Rouge, Louisiana, a fellowinmate, and a "Ms. John Doe," the
nmot her of the fellow inmte. Arvie alleged, inter alia, that he
was deni ed access to the courts and the right to correspond in
violation of the First Amendnent; that he was deni ed adequate
medi cal care, ventilation, sanitation, and recreation in
violation of the Eighth Arendnent; that prison officials
retaliated against himfor exercising his constitutional rights;
and that prison officials conspired to deny himhis
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pro se conplaint, Arvie sought both nonetary and injunctive
relief.? The district court referred Arvie's case to a magi strate
j udge, who, on April 14, 1993, issued a 90-day stay order pursuant
to 42 U.S.C. § 1997e, ordering Arvie to exhaust the admnistrative
remedi es provi ded by the Louisiana Departnent of Public Safety and
Corrections. This order infornmed Arvie that failure to exhaust
t hese admi ni strative renedies would result in the dism ssal of his
suit with prejudice. After the 90-day period expired, Defendants
filed a Notice of Failure to Exhaust Adm nistrative Renedi es and
the affidavit of Carlos Messina (Messina), the GCeneral
Adm ni strator of the Louisiana Departnent of Public Safety and
Corrections, Adm nistrative Renmedy Procedure. In his affidavit,

Messi na averred that Arvie had failed to exhaust his adm ni strative

constitutional rights.

2ln his prayer for relief in his original conplaint, Arvie
requested that the court:

"(1) issue a permanent injunction against the state
officials in their official capacity frominpl enenting
addi tional unconstitutional violations of federally
protected rights, and state local laws giving rise to
due process of law, (2) a declaratory judgnent enter
[sic] declaring the rights of DCl prisoners violated
[sic]; (3) require the defendants, in their personal
capacities, to hereby pay noney danages in the anount
of nine hundred mllion dollars ($900.000.000), or a
sum reasonable in the prem ses jointly, severally, and
in solido for any damages caused (e.g., lost [sic] of
val uabl e evi dence) or otherwise to the prisoners of DC
or otherwise; (4) permt nonetary danages; (5)
equitable relief or any other relief deened appropriate
here; and (6) require the naned defendants to advance
all costs of the proceeding, together with judicial
interest collectively, it is so prayed.”

In his anmended conplaint, Arvie requested that "the court
grant the relief requested in the initial pleading."”

2



remedi es.

On July 23, 1993, the mmgistrate judge issued an order
directing Arvie to show cause why his conplaint should not be
dismssed for failure to exhaust adm nistrative renedies as
required under 42 U S C. § 1997e(a)(1l). Rejecting Arvie's
argunents to the contrary, the magi strate judge determ ned that he
had "not made a good faith attenpt to exhaust the admnistrative
remedy procedure" and recomrended that the district court dismss
hi s conpl aint pursuant to 42 U.S.C. 8§ 1997e(a)(1). On February 15,
1994, the district court adopted the nagi strate judge's report and
recomendation and dismssed Arvie's conplaint with prejudice.
Arvie filed a tinely notice of appeal March 10, 1994. This Court
granted Arvie's notion to proceed in forma pauperis on appeal.

Di scussi on

Arvie argues that he exhausted his adm nistrative renedies,
and in the alternative, that he nade a good faith effort to exhaust
his admnistrative renedies; therefore, he contends that the
district court erred in dismssing his suit under section 1997e.
Because we find that the magi strate judge properly determ ned that
Arvie failed to make a good faith attenpt to exhaust his
adm nistrative renedies, we reject these argunents. W nowturnto
an issue that Arvie does not raise in his pro se brief: whether,
inlight of McCarthy v. Madigan, 503 U S. 140, 112 S.C. 1081, 117
L. Ed.2d 291 (1992), the district court properly invoked section
1997e' s exhaustion requirenent to dism ss Arvie's section 1983 suit

seeking both injunctive and nonetary relief.



Section 1997e(a)(1) of the Gvil R ghts of Institutionalized
Persons Act of 1980 provides,
“"[l]n any action brought pursuant to section 1983 of this
title by an adult convicted of a crine confined in any jail,
prison, or other correctional facility, the court shall, if
the court believes that such a requirenent would be
appropriate and in the interests of justice, continue such
case for a period of not to exceed 180 days in order to
requi re exhaustion of such plain, speedy, and effective
admnistrative renedies as are available." 42 U.S.C. 8
1997e(a) (1) .3
In Rocky v. Vittorie, 813 F.2d 734 (5th G r.1987), we held that
"district courts have power to dismss [section 1983] suits,
followng a section 1997e continuance, if a prisoner fails to
pursue his admnistrative renedies.” 1d. at 736. The court in
Rocky al so held that, before dism ssing a suit with prejudi ce under
section 1997e, the district court nust determ ne whether the
plaintiff "made a good faith attenpt to exhaust his adm nistrative
remedi es. " ld. at 737. W reasoned that this additional
requi renent was consi stent with congressional intent, pointing to
the statutory |anguage that continuances be granted "in the
interests of justice" and section 1997e(a)(2)'s requirenent that
the adm nistrative grievance procedures mnmust neet mni mum f edera
standards. |d. at 736. See Martin v. Catal anotto, 895 F.2d 1040,
1042 (5th Cir.1990) (recognizing that the prison grievance
procedures set up by the Louisiana Departnent of Public Safety and

Corrections neet section 1997e's mnimal requirenents).

In light of the Suprenme Court's decision in MCarthy v.

3Section 1997e originally provided for a 90-day conti nuance.
I n Septenber 1994, Congress anended the statute to change the
| ength of the continuance to 180 days.
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Madi gan, 503 U.S. 140, 112 S.C. 1081, 117 L.Ed.2d 291 (1992), we
need to reconsider our case law interpreting section 1997e's
exhaustion requirenent. In MCarthy, a federal prisoner filed a
Bi vens suit against prison officials, seeking nonetary damages for
all eged deliberate indifference to his serious nedical needs. No
injunctive or declaratory relief was sought. The district court
dismssed the suit because the plaintiffs failed to exhaust
adm ni strative renedies. The Tenth Circuit affirned, reasoning
that courts may i npose an exhaustion requirenent for the filing of
Bi vens conplaints. The Suprenme Court reversed. Because the facts
of McCarthy invol ved a Bivens claimasserted by a federal prisoner,
the exhaustion requirenent of section 1997e did not apply.
Nevert hel ess, the defendants in McCarthy argued that section 1997e
represented a congressional policy favoring exhaustion of prison
grievance procedures before filing constitutional clains against
prison officials in federal court. Rejecting this argunent, the
Court noted that section 1997e specifically conditioned the
exhausti on requi renent on t he exi stence of "effective
adm ni strative renedi es" and enphasi zed that the prison grievance
procedures at issue did not provide for the award of nonetary
damages. |1d. at 150, 153-54, 112 S.C. at 1089, 1091. Thus, the
Court held that a district court cannot require exhaustion of
admnistrative renedies if a prisoner files a Bivens suit seeking
only nonetary damages and the prison grievance system does not
afford such a renedy. |Id. at 155, 112 S.C. at 1092.

Al though MCarthy involved a Bivens suit by a federal



prisoner, we have applied its reasoning to other types of prisoner
suits. Thus, in Rourke v. Thonpson, 11 F.3d 47 (5th Gr.1993), we
affirmed a district court's dismssal of a prisoner's in form
pauperis petition under 28 U S.C. 8§ 2241 seeking injunctive relief
for various asserted constitutional violations for failure to
exhaust adm nistrative renedies. Because the district court
di sm ssed the suit before service of process, we characterized the
district court's action as the dismssal of a frivolous petition
under 28 U.S.C. 8 1915(d). 1d. at 49. Noting that the plaintiff
i n Rourke sought only injunctive relief, we distinguished McCarthy
and held that "a federal prisoner seeking only injunctive relief
must first exhaust the admnistrative renedies provided by the
Bureau of Prisons.” |d. at 50. 1In so holding, the Rourke panel
specifically stated that "we express no opinion as to the proper
result” in a case involving "a m xed claimfor both injunctive and
monetary relief.” Id. at 50 & n. 9.

The Rour ke panel reasoned that its hol di ng was consistent with
McCart hy, enphasizing that "the result [in McCarthy ] mght well
have been different had the federal prisoner sought injunctive
relief.” 1d. at 50. Although Rourke did not involve a section
1983 suit, its holding that inmates nust exhaust adm nistrative
remedi es before filing suit for injunctive relief in the federa
court properly applies to section 1983 suits by state prisoners
seeking injunctive relief. Thus, pursuant to section 1997e, a
district court may dism ss a prisoner's section 1983 suit seeking

only injunctive and/or declaratory relief if the plaintiff has



failed to nake a good faith attenpt to exhaust admnistrative
remedi es. *

Arvie's suit presents the precise issue |left open by the court
i n Rourke: whether section 1997e's exhaustion requirenent applies
to an inmate's section 1983 suit seeking both injunctive and
monetary relief. Id. at 50 &n. 9. In MCarthy, the Suprene Court
noted that "On the first page of his [the prisoner's] conplaint he

wrote: "This Conplaint seeks Money Danmages Only.' " |d. at 142,

“We note that there is dicta in McCarthy that calls into
gquestion the power of a district court to dismss a prisoner's
suit under section 1997e. Enphasizing that the purpose of
section 1997e is to permt the district court to stay the action
while the plaintiff exhausts his adm nistrative renedies, the
Court in MCarthy stated that "§ 1997e does not authori ze
di sm ssal of an action for failure to exhaust."” Id. at 150, 112
S.C. at 1089. In Rourke, a post-MCarthy decision, we held that
a district court "may disnmiss [a prisoner's suit] under 8§ 1915(d)
if [adm nistrative] renedi es have not been exhausted." Rourke,
11 F. 3d at 49.

Because Rourke did not involve a section 1997e

dism ssal, we did not specifically consider whether a
district court, after McCarthy, has the power under section
1997e to dismss a section 1983 suit for failure to exhaust
admnistrative renedies. Today we follow our pre-MCarthy
hol ding that a district court may dismss an inmate's
section 1983 suit under section 1997e for failure to exhaust
adm nistrative renedies. Rocky, 813 F.2d at 736. W
continue to adhere to the reasoning of the panel in Rocky:

"The structure and purpose of section 1997e persuades
us that Congress intended that district courts have
power to dismss suits, following a section 1997e
continuance, if a prisoner fails to pursue his
admnistrative renedies. Wthout the prospect of such
a dismssal, a prisoner could circunvent the exhaustion
requi rement by sinply doing nothing for ninety days and
then resumng his litigation in the district court. To
further Congress's intent to foster expeditious and
congeni al resolution of prisoner grievances, we believe
a district court nust have the power to enforce the
exhaustion requirenent with the threat of a di sm ssal
wWth prejudice.” Id.



112 S. . at 1085 (enphasis added). See also id. ("he sought only
nmoney damages"); id. at 152, 112 S .. at 1090 ("the prisoner
seeki ng only noney damages has everything to |ose and nothing to
gain from being required to exhaust") (enphasis added). I n
rejecting the contention that nonnonetary admnistrative relief
m ght adequately respond to the prisoner's concerns, MQCarthy

obser ved: we cannot presune, as a general matter, that when
a litigant has deliberately foregone injunctive relief and has
singl ed out discrete past wongs, specifically requesting nonetary
conpensation only, that he is likely to be interested in "other
things." " ld. at 154, 112 S. C. at 1091 (enphasis added).
Finally, MCarthy states: "Petitioner concedes that if his
conplaint contained a prayer for injunctive relief, exhaustion
principles would apply differently. Brief for Petitioner 20, n

20. Were injunctive relief sought, the grievance procedure
probably would be capable of producing the type of corrective
action desired." Id. at 153 n. 5, 112 S.C. at 1091 n. 5. Taken
together, the inplication of these statenents is that exhaustion
could properly have been required in MCarthy, had the conplaint
sought both damages and injunctive relief.

The Eleventh Circuit has addressed this issue in two
post - McCart hy cases invol ving Bivens actions by federal prisoners.
I n Carabal | o- Sandoval v. Honsted, 35 F.3d 521 (11th G r.1994), the
court affirnmed a district court's dism ssal of one of the plaintiff
inmate's clainms seeking injunctive and nonetary damages because he

failed to exhaust adm nistrative renedies. 1d. at 525 ("Because



Car abal | o- Sandoval requested nore than just nobney danages, the
district court properly dismssed his claimfor failure to exhaust
adm nistrative renedies.").® See also Irwin v. Hawk, 40 F.3d 347,
348 (11th G r.1994) (reasoning that the rule of Caraball o- Sandoval
requi ring an i nmate seeking both injunctive and nonetary relief to
exhaust adm ni strative renedi es before filing suit in federal court
is not inconsistent with MCarthy ).6 Al t hough Irwn and
Car abal | o- Sandoval both involved Bivens actions, their reasoning
applies equally to section 1983 suits by state prisoners. W agree
with the reasoning of the Eleventh Crcuit and therefore hold that
t he exhausti on requirenent of section 1997e applies to a prisoner's

section 1983 suit seeking both nonetary and injunctive relief.’

°The district court's dism ssal in Caraball o-Sandoval was
"W t hout prejudice pending the exhaustion of admnistrative
remedi es." Carabal |l o- Sandoval, 35 F.3d at 524. This dism ssal
W t hout prejudice is the functional equivalent of the continuance
ordered by the district court here.

6See al so Young v. Quinlan, 960 F.2d 351, 357, 356 & n. 8
(3d Cir.1992) (post-MCarthy decision stating in dicta that
pri soner seeking both injunctive and nonetary relief in Bivens
suit nust exhaust admnistrative renedies before filing suit in
federal court).

"Arvi e does not argue that he cannot recover nobnetary
damages through the prison admnistrative procedures, and the
record does not reflect whether nonetary danages are avail able
t hrough the Loui siana prison adm nistrative procedures. Qur
research, however, indicates that the Louisiana Departnent of
Public Safety and Corrections adm ni strative procedures now
permt prisoners to recover nonetary danmages for sone clains.

See LSA-RS 15:1171 (stating that prison adm nistrative procedures
provide for nonetary, declaratory, and injunctive relief for
prisoners' conplaints about conditions of confinenent, nedical

mal practice, personal injuries, tinme conputations, and chal |l enges
to rules, reqgulations, policies, or statutes); Bellard v.
Loui si ana Correctional & Indus. Sch., 647 So.2d 1237, 1239
(La.Ct.App.3d G r.1994) (stating that Louisiana prison

adm nistrative renedies were anended in 1989 to provide the
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Because Arvie failed to make a good faith effort to exhaust his
admnistrative renedies, the district court properly dism ssed his
suit under section 1997e.
Concl usi on
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.

Loui si ana Departnment of Public Safety and Corrections with the
authority to award nonetary damages in personal injury clains by
i nmat es) .

While it appears that Louisiana prison admnistrative
procedures would permt Arvie to recover noney danmages for
sone of his clains (at least for his clains related to the
conditions of his confinenent), we note that a district
court may require exhaustion of admnistrative renedies
under section 1997e whenever an inmate seeks both injunctive
and nonetary relief, regardl ess of whether nonetary relief
is avail able. See Caraball o- Sandoval, 40 F.3d at 525
(" Because Carabal | o- Sandoval requested nore than just noney
damages, the district court properly dism ssed his claimfor
failure to exhaust admnistrative renedies.").
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