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Before PCLI TZ, Chief Judge, GARWOOD and BENAVI DES, Circuit Judges.

GARWOOD, Circuit Judge:

These consolidated appeals arise from suits by the United
States under 16 U. S.C. 8 1540 to collect civil penalties assessed
by the National Oceanic and Atnospheric Adm nistration (NOAA)
agai nst Tony Dung Van Nguyen (Nguyen), Wade Menendez (Menendez),
and Raynond Pl ai sance (Pl aisance) for the know ng and unl awf ul
failure to use a qualified turtle excluder device (TED) while
shrinping in violation of the Endangered Species Act of 1973, 16
US C 8§ 1531 et seq. (ESA) and the applicable regulations, 50
CF.R 88 227.72(e)(2)(i)(B)(4), 227.72(e)(6)(i). The district
court granted summary judgnent in favor of the governnent in each
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case. W reverse and renmand.
|. Statutory and Regul at ory Background

Congress enacted the ESA in 1973 "to provide for the
conservation, protection, restoration, and propagation of species
of fish, wildlife, and plants facing extinction." S.Rep. No. 307,
93th Cong. (1973), U.S. Code Cong. & Adm n.News 1973, p. 979. To
achieve this goal, the Secretary of Comrerce is charged wth
determ ni ng the endangered or threatened status of certain species.
Once a species is designated as endangered, the ESA nakes it
unl awful for any person to "violate any regulation pertaining to
such species or to any threatened species of fish or wildlife
listed pursuant to section 1533 of this title and pronul gated by

this chapter." 16 U.S.C. § 1538(a)(1).

On June 29, 1987, NOAA, an agency charged with the ESA' s
enforcenent, pronulgated regulations to protect endangered and
threatened sea turtles. Under one such regulation, shrinp trawl ers
in excess of twenty-five feet trawing in offshore waters from
North Carolina to Texas nmust use approved TEDs during certain tines
of the year. 50 CF.R 8§ 227.72(e). This Court has upheld the
validity of these TED regqgul ations. Loui siana ex rel. Quste v.
Verity, 853 F.2d 322 (5th G r.1988). The ESA inposes civil and
crimnal penalties for violations of these regulations. If a
person is found to have knowi ngly viol ated any regul ati on under the
ESA, he may be assessed a civil penalty of not nore than $12, 000
for each violation. 16 U S.C. § 1540. A party charged with

violating the ESA and its regulations may argue that the assessed



penalty should be reduced because of his inability to pay. 15
C.F.R 8 904.108. However, the regulations provide that a party
chal  engi ng the assessed penalty "has the burden of proving such
inability by providing verifiable, conplete, and accurate financi al
information to NOAA. " Id.

NOAA has al so pronul gat ed extensi ve regul ati ons governi ng t he
adm ni strative proceedings for challenging alleged violations of
the ESA and the assessnent of civil penalties under the Act. 15
C.F.R 88 904.100 et seq. Under these regul ations, NOAA comences
the adm nistrative proceedings for assessing a civil penalty by
serving the charged party a Notice of Violation and Assessnent
(NOVA), which includes a concise statenent of the facts clained to
underlie the alleged violation, a reference to the statutory or
regul atory viol ation all eged, the findi ngs and concl usi ons on whi ch
NOAA bases the assessnent, the amount of the civil penalty
assessed, and the party's rights upon receipt of the NOVA 15
C.F.R 8 904.101. After receiving the NOVA, a party may accept the
penalty, seek to have it anmended, request a hearing, request an
extension of tinme to respond, or take no action. 15 CF.R 8
904. 102(a). |If a party charged takes no action, the NOVA becones
the final decision of NOAA thirty days after service. 15 CF. R 8§
904.104. If a party requests a hearing, the case is assigned to an
Adm ni strative Law Judge (ALJ), who is to preside over the
proceedi ngs and render a witten decision. 15 C F. R 88 904. 204,
904.271. The ALJ may "[r]equire a party or witness at any tine

during the proceeding to state his or her position concerning any



i ssue or his or her theory in support of such position." 15 C F. R
8 904. 204(j). "[1]f the entire record shows" that "there is no
genuine issue as to any material fact ... [and] ... the noving
party is entitled to summary decision as a matter of law " 15
C.F.R 8 904.210, the ALJ has the power to grant sunmmary deci sion,
either on notion of any party or on his own notion. The ALJ al so
has the power to dism ss a case for failure to prosecute or defend.
15 CF.R § 904.212.

The NOAA regul ations provide two avenues of possible appea
for a party to chall enge an adverse decision rendered by the ALJ.
First, unless the order of the ALJ specifically provi des ot herw se,
a party may file a petition for reconsideration with the ALJ within
twenty days of service of the decision. 15 CF.R § 904.272.
Alternatively, aparty may file a petition for discretionary review
wth the Adm nistrator of NOAAwW thin thirty days of service of the

chal l enged ALJ decision (the Admnistrator may also decide to

review the ALJ decision "upon his or her own initiative"). 15
CFR § 904.273. "Review by the Admnistrator ... is
discretionary and is not a matter of right" and "[t]he
Adm ni strator need not give reasons for declining review " Id. |If

the Adm nistrator "declines to exercise discretionary review," the
deci sion of the ALJ becones final. 15 CF. R 8 904.273(g). If no
petition for discretionary reviewis filed, and the Adm nistrator
does not "issue[ ] an order to reviewupon his/her omninitiative,"
the decision of the ALJ becones final thirty days after service.

15 CF.R § 904.271(d). If a tinmely petition for discretionary



reviewis filed, or the Adm ni strator orders review upon his or her
own notion, "the effectiveness of theinitial [the ALJ] decisionis
stayed until further order of the Adm nistrator." 15 CF.R 8
904. 273(b) . If the Admnistrator grants review, then the
Adm ni strator's ul ti mate deci si on "becones the final adm ni strative
decision on the date it is served, unless otherw se provided in the
decision." 1d. § 904.273(i).
1. Nguyen Procedural History

On January 31, 1990, NOAA issued Nguyen a NOVA assessing an
$8, 000 penalty for the know ng and unlawful failure to use a TED
whi | e shrinping aboard the F/V M SS ELI ZABETH i n t he Gul f of Mexico
on Septenber 18, 1989.! Nguyen's case was assigned to ALJ Hugh
Dol an. Consi der abl e di sagreenent exi sts concerni ng what happened
at the admnistrative level. Nguyen asserts that he requested a
hearing through his representative, Tee John Maljevich
(Maljevich), and that he heard nothing nore about his case until
he received notice of NOAA's final decision against him Nguyen
enphasi zes that he is an immgrant struggling wth [|anguage
pr obl ens. By contrast, the governnent asserts that Nguyen
participated in the admnistrative proceedings through a

representative.

1On COctober 27, 1989, NOAA issued Nguyen a NOVA assessing an
$8, 000 penalty. The NOVA inforned Nguyen that he nust respond to
the allegations wthin thirty days of receipt and that failure to
respond woul d constitute a final adm nistrative decision under 15
C.F.R 88 904.102, 904.104. Nguyen received the NOVA on Novenber
1, 1989. On January 31, 1990, NOAA issued an anended NOVA in
order to give Nguyen an extension of time in which he could
request a hearing. Nguyen received the amended NOVA on February
2, 1990.



The district court recounted the follow ng summary of the
adm ni strative proceedings. After Nguyen requested a hearing
through Maljevich, NOAA scheduled a telephone conference to
determ ne whether there were any factual disputes between the
parties. During this March 2, 1990, tel ephone conference, the ALJ
determned that there were no factual disputes. Nguyen
subsequently confirmed this by filing a Prelimnary Position on
| ssues and Procedures (PPIP) in which he stated that there were no
factual or legal issues in dispute. The ALJ determ ned that the
| ack of any factual dispute obviated the need for an evidentiary
hearing. On April 16, 1990, the ALJ granted NOAA s notion to hear
the case on the witten subm ssions and directed Nguyen to nake
witten subm ssions by May 4, 1990, and NOAA to reply by May 16,
1990. Nguyen submtted affidavits seeking to establish his
inability to pay the assessed penalty.

In his June 19, 1990, decision, the ALJ reiterated that Nguyen
had stipulated to the facts presented by NOAA and thus held that
the only issue to be determ ned was Nguyen's financial ability to
pay the assessed penalty, an issue on which he bore the burden of
proof. The June 19, 1990, decision |isted Nguyen's representative
as Robert J. MMnus (MMnus), an attorney with Wbster &
Sheffield in Washington, D.C.2 The ALJ noted that Nguyen had

2ln his notion opposing the governnent's notion for sunmary
judgnent filed in the district court bel ow, Nguyen insisted that
he never gave anyone other than Maljevich authority to represent
hi m and that he never authorized anybody to enter into a
stipulation that there were no contested issues of material fact.
Mor eover, Nguyen asserts that he has never net or spoken with
McManus. | ndeed, Nguyen states that the first tinme he ever heard
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submtted financial statenents and ot her affidavits and
docunent ati on of the harsh effects of the regul ations requiring the
use of TEDs. The ALJ determined that Nguyen's subm ssions
concerning the burdensone qualities of the TED regul ati ons were
"I napplicable to these proceedi ngs because ... [s]uch debate as to
the legality and effectiveness of the TEDs regulations is not
proper here and has been decided by the appropriate forum" The
ALJ, however, did consider the financial statenents submtted by
Nguyen and, after reviewing them ultinmately determ ned that he had
the financial ability to pay the fine. Accordingly, the ALJ found
Nguyen | i abl e and assessed the penalty recommended by NOAA. In his
decision, the ALJ stated that any petition for review should be
filed within thirty days with the Adm ni strator of NOAA

Nguyen filed atinely petition seeking discretionary revi ew of

the ALJ's determ nation. On February 13, 1991, the Deputy

of McManus was when his current counsel showed hima docunent
signed by McManus stipulating that there were no factual issues
in dispute. This docunent allegedly signed by McManus is not in
the district court record (presumably, this docunent is the above
menti oned PPl P)

In the sane notion, Nguyen states that MManus conceded
t hat he never spoke to Nguyen before maki ng an appearance on
behalf of himin the adm nistrative proceedi ngs. Nguyen
al so asserts that McManus expl ai ned that he was retained by
the Concerned Shrinpers of Anerica (Tee John Maljevich is
the president of the Concerned Shrinpers of Anerica).
Finally, Nguyen avers that McManus stated that he furnished
Nguyen with copies of all docunents that he filed. Nguyen's
current counsel stated that he has been unable to verify
whet her Nguyen actually received these docunents from
McManus. Al t hough Nguyen rai sed these factual disputes in
the district court, his brief on appeal sinply states that
he requested a hearing through Maljevich and heard not hi ng
more until he received notice of the final decision against
hi m



Undersecretary for Oceans and Atnosphere declined to exercise
discretionary review. In his petition for discretionary review,
Nguyen argued that the ALJ abused his discretion by refusing to
consider the effect of the TED regulations on his ability to pay
the penalty and by failing to consider his financial status in
Iight of the evidence that he submtted concerning his inability to
pay. However, in his order denying discretionary review, the
Deputy Undersecretary stated that Nguyen failed to establish that
he suffered or would suffer a financial |loss from TED usage t hat
woul d make him unable to pay the assessed penalty. The Deputy
Undersecretary noted that a review of the financial information
subm tted by Nguyen supported the ALJ's determ nation that Nguyen
had an ability to pay the assessed penalty.® Finally, the Deputy
Undersecretary concurred in the ALJ's determ nation that Nguyen's
submtted affidavits attacking the validity of the TED regul ati ons
were irrelevant because the regulations had w thstood judicial
scrutiny.* The order denying discretionary review also listed
McManus as Nguyen's representative and provided for a copy to be
sent to himat his Washington office.

When Nguyen failed to pay the assessed penalty after being

sent several rem nder notices by NOAA, the United States, pursuant

3The Deputy Undersecretary observed that the record reveal ed
t hat Nguyen had a net worth of $67,161, that he was able to
afford nonthly truck paynents of $470, and that he had $4, 000
equity in a house.

“ln addition, the Deputy Undersecretary noted that the NOAA
regul ations state that the ALJ "has no authority to rule on
chall enges to the validity of regulations pronul gated by [ NOAA]."
15 CF.R § 904.200(b).



to 16 U S.C. § 1540, instituted this civil action in the district
court belowon May 4, 1992, to collect the penalty. The governnent
attached certified copies of excerpts of portions of the
adm nistrative record to its conplaint.®> The governnent noved to
[imt the district court's reviewto the admnistrative record, and
the district court granted the notion. Inits notionto limt the
district court's review to the admnistrative record, the
governnent stated "[t]he admnistrative record in this case is
currently being conpiled and will be provided to the court no | ater
than March 22, 1993, at which tinme plaintiff would file a Mtion
for Summary Judgnent on all its clainms." The governnent concedes
that it never filed the admnistrative record with the district
court.®

The governnent then noved for sunmary judgnent, contending
that the civil penalty was supported by substantial evidence in the
record. Nguyen objected, arguing that the governnent had failed to
produce the admnistrative record. The only portions of the

adm nistrative record available to the district court were the

These attached exhibits included the follow ng docunents:
a January 31, 1990, NOAA |etter to Nguyen encl osing a copy of the
anended NOVA;, the ALJ's June 19, 1990, decision; the Deputy
Undersecretary's February 13, 1991, order denying discretionary
review, a March 23, 1992, certificate of indebtedness issued by
NOAA;, two letters from NOAA to McManus advising that his client
owed the penalty assessed by the ALJ; four letters from NOAA to
Nguyen rem nding himthat he had failed to pay the penalty
assessed by the ALJ. The first letter addressed to Nguyen stated
that McManus had i nformed NOAA that he no | onger represented
Nguyen but had forwarded NOAA's previous correspondence to him

ln its brief on this appeal, the governnent states that it
has been unable to |ocate a conpiled certified copy of the
record.



exhibits attached to the governnent's conplaint. Fi ndi ng that
"there is substantial evidence to support the decision of the
Secretary of Commerce," the district court entered a judgnent
granting the governnent's notion for summary judgnment on Novenber
8, 1993. Nguyen appeal s.
I11. Menendez and Pl ai sance Procedural History

On April 6, 1990, NOAA issued Menendez a NOVA assessing a
civil penalty of $12,000 for the knowi ng and unlawful failure to
use a TED whil e shrinping aboard the F/V JERYD ALLEN in the GQulf of
Mexi co on March 26, 1990. On April 18, 1990, NOAA i ssued Pl ai sance
a NOVA assessing a civil penalty of $8,000 for a simlar violation
aboard the F/V CAPT. MENUE in the Gulf of Mexico on March 6, 1990.
The NOVAs notified Menendez and Pl ai sance that they could (1) admt
the charged violation, (2) seek to have the NOVA nodified to
conformto actual facts or law, or (3) request a hearing in witing
wthin thirty days. On June 13, 1990, Menendez and Pl ai sance
requested a hearing through their representative Tee John
M al jevich, the president of Concerned Shrinpers of America and a
wel | -known representative of shrinpers in previous adm nistrative
and | obbying matters. The cases were assigned to ALJ Hugh Dol an.

On June 15, 1990, the ALJ issued an order to show cause
directing the parties to address the issue of whether Maljevich
shoul d be renoved fromhis representative status. Maljevich filed
a letter opposing the proposal but did not request a hearing. On
July 27, 1990, the ALJ issued an order barring Maljevich from

representing Menendez, Pl ai sance, and others, citing his
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unsuccessful representation of shrinpers in other admnistrative
hearings and his history of encouraging shrinpers to flout the
regul ations requiring TEDs. The order instructed that "any
subm ssions or correspondence received [from Tee John M aljevich]
on or after August 1, 1990 relating to the representati on of others
Wil not be considered as a tinely filing and wll be returned
w t hout action."

On August 3, 1994, the ALJ issued an order directing Menendez,
Pl ai sance, and others to show cause why their cases should not be
di sposed of in the sane manner as the case of In the Matter of
Tonmmy V. Nguyen et al. A copy of the decision in that case was
attached to the order.” This August 3, 1990, order to show cause
i nstructed Menendez, Pl aisance, and others to respond by Septenber
4, 1994, and reiterated that "they nmay represent thensel ves, retain
Counsel, or appear through a representative other than M.
M aljevich." On Septenber 4, 1990, Margaret M aljevich, Menendez's
and Pl ai sance's new representative, responded to the order to show
cause by facsimle, asking the ALJ to "allow ] each respondent a

chance to redeem thenself [sic] in person, in front of you at a

Tormy V. Nguyen is not the same person as our Appell ant
Tonmmy Dung Van Nguyen. | n Nguyen, decided on June 14, 1990, the
ALJ (al so Dol an) recounted the shrinping industry's unsuccessf ul
canpaign to repeal or suspend the regulations requiring the use
of TEDs. The ALJ al so described the hostility of the Concerned
Shrinpers of Anerica to the regulations and the activities of its
president, Maljevich, in encouraging the shrinpers to ignore the
regul ations requiring the use of TEDs. Because he found that the
Nguyen defendants failed to make any showi ng that they were
unabl e to pay the fines inposed, the ALJ concluded that the civil
penal ti es proposed in the NOVAs were appropriate. Maljevich
served as the representative for the defendants at the
adm ni strative hearing in Nguyen.
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heari ng, where they can each dispute the facts of their case (as
seen by thenself [sic] ), explain certain circunstances [sic]
beyond their control, and their financial status.”" The ALJ refused
to act on Margaret Maljevich's facsimle, and, wthout prior
notice, by neans of a sua sponte letter dated Septenber 10, 1990,
he returned the facsimle to her wwth instructions that any future
subm ssions from her, Tee John Maljevich, or the Concerned
Shrinpers of Anmerica would be returned wthout answer. Unlike Tee
John Maljevich, Margaret Maljevich was sunmarily disbarred
wi t hout notice and opportunity to respond.® On Septenber 19, 1990,
the ALJ di sm ssed Pl ai sance's and Menendez's cases for failure to
file atinely response to the August 3, 1990, Order to Show Cause.
Menendez and Pl ai sance argue that Margaret M aljevich's Septenber
4, 1990, facsimle was their tinely response to the Order to Show
Cause.

Menendez and Plaisance did not file petitions for
reconsideration with the ALJ, nor did they file petitions for

di scretionary review with the Adm nistrator of NOAA. ° Thus, the

8The ALJ's Septenber 10, 1990, letter refers to Margaret
M al jevich as Tee John Maljevich's wife, but there is nothing in
the record to support this. The only submttal by Margaret
Maljevich is signed sinply "Margaret M aljevich" w thout any
indication of marital status. The submttals by Margaret
M al jevich and Tee John M aljevich do show the sanme post office
box, which is also shown to be that of Concerned Shrinpers of
Anmerica. Apart fromthis post office box, the last nane in
common of "Maljevich," and their successive representation of
Menendez and Pl ai sance, the record shows nothing at all as to any
connection or relationship between Margaret M aljevich and Tee
John M al j evi ch.

The ALJ's Septenber 19, 1990, order specifically inforned
Pl ai sance and Menendez that if petitions for discretionary review
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decision of the ALJ in the Menendez and Pl aisance cases becane
final on Cctober 19, 1990. 15 CF. R 8 904.271(d). No suits were
filed on behal f of Menendez, Pl ai sance, or others in federal court.
On Novenber 26, 1990, NOAA issued a witten demand for paynent to
Pl ai sance and Menendez. NOAA sent several additional letters to
Menendez and Pl ai sance demandi ng paynent. Menendez and Pl ai sance
did not respond to these demand letters. On May 7, 1992, the
government filed suits under 16 U. S.C. § 1540 agai nst Menendez and
Pl ai sance in the district court belowto collect the civil penalty
assessed by the ALJ, plus interest. The governnent noved to limt
review to the admnistrative records and for summary judgnent in
its favor. Menendez and Pl ai sance did not oppose the governnent's
notion to limt reviewto the admnistrative record and noved for
summary judgnent in their favor, arguing that the ALJ's rejection
of their two requests for a hearing constituted a denial of due
process.

In a judgnent entered on August 23, 1993, the district court
granted the governnent's notions for summary judgnent agai nst
Menendez and Pl aisance. |In granting sunmary judgnment in favor of
the governnent, the district court did not reach Menendez's and
Pl ai sance's due process argunents because it held that they had

wai ved their right to appeal "all procedural issues relating to the
conduct of the admnistrative hearing."” The district court,

however, did comment that "[i]t certainly does not appear to this

were to be filed wwth the Adm nistrator of NOAA they had to be
filed within thirty days.
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Court that the ALJ had the discretion to deny a hearing once one
had been tinely requested sinply because the ALJ did not approve of
the defendant's representatives."” Menendez and Pl ai sance filed
tinmely notices of appeal.
Di scussi on

. Nguyen
A. Tinmeliness of Nguyen's Notice of Appeal

The governnent first argues that Nguyen's appeal should be
di sm ssed because his notice of appeal was untinely. When t he
United States is a party to an action, Fed. R App.P. 4(a)(1l)
requires a party to file a notice of appeal wthin sixty days of
the entry of the judgnent of the district court. Fed. R App. P
4(a)(4) (F), however, stays the tinme to file a notice of appeal if
any party files a notion under, inter alia, Fed. RCGv.P. 60 within
ten days after the entry of the judgnent. |In the instant case, the
district court entered a judgnent granting summary judgnment in
favor of the governnent on Novenber 8, 1993. This judgnent did not
recite the amount of the penalties owed by Nguyen. Therefore, on
Decenber 6, 1993, the governnent noved to anend the judgnent to
reflect the anmount of relief sought in the conplaint. Because this
nmotion was filed nore than ten days after the entry of the Novenber
8, 1993, judgnent, the tolling provision of Fed.R App.P. 4(a)(4)(F)
was not triggered. The district court entered its anmended j udgnment
on January 12, 1994, and Nguyen filed his notice of appeal on
January 28, 1994. If the Novenber 8, 1993, judgnent constitutes

the final judgnment, Nguyen's notice of appeal is untinely. If the
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January 12, 1994, judgnent is the final judgnent, Nguyen's notice
of appeal is tinely.

Ajudgnment is final when it "ends the litigation on the nerits
and | eaves nothing for the court to do but execute the judgnent."
Budi nich v. Becton D ckinson and Co., 486 U.S. 196, 199, 108 S. Ct
1717, 1720, 100 L. Ed.2d 178 (1988) (citation and i nternal quotation
marks omtted). This Court has held that a final judgnent for
money nust at | east specify the anount awarded so that it may be
properly enforced. Zink v. United States, 929 F. 2d 1015, 1020 (5th
Cr.1991) (holding that two judgnents that did not specify the
anount of damages were not final judgnents in tax refund suit
notwi thstanding the fact that the anmount of damages was readily
det erm nabl e fromthe conpl ai nt and ot her pl eadi ngs).® Because the
district court's Novenber 8, 1993, judgnent did not specify the
anount of the damages, it does not constitute a final judgnent.
Thus, Nguyen's notice of appeal was tinely, and the panel has
jurisdiction to hear this appeal.

B. Merits of Nguyen's Appea

Dicta in Penberton v. State Farm Mut. Auto. Ins. Co., 996
F.2d 789, 791 (5th G r.1993), suggests that a judgnent that fails
to specify the anmount of damages may still constitute a final
judgnent if the anount of damages is determ nable fromthe
conpl ai nt or other pleadings, when the judgnent incorporates one
or nore such docunents (or part thereof) by reference. The
Novenber 8 judgnent here makes no incorporation by reference
other than to say that the governnent's notion for sunmmary
judgnent is granted for the reasons stated in the court's
menor andum of even date. The nmenorandum does not address
damages. I n any event, because "[t]he first of conflicting panel
decisions is to be followed," Paura v. U S. Parole Commin, 18
F.3d 1188, 1189 (5th Cir.1994) (citation omtted), the hol ding of
Zi nk governs over any contrary inplications of the Penberton
di cta.
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Nguyen argues that the district court erred in granting
summary judgnment in favor of the United States because the
governnent failed to file the certified adm nistrative record with
the district court. Section 11(a)(1l) of the ESA authorizes the
Attorney Ceneral to institute civil proceedings in the district
court to collect penalties assessed at the adm nistrative | evel and
states that "[t]he court shall hear such action on the record nade
before the Secretary and shall sustain his action if it is
supported by substantial evidence on the record considered as a
whol e. " 16 U.S.C. 8§ 1540(a)(1) (enphasis added). Because the
governnment never filed a certified copy of the admnistrative
record with the district court, Nguyen argues that the district
court could not determne whether the NOAA s decision was
"supported by substantial evidence on the record considered as a
whole." In his opposition to the governnent's notion for sunmary
judgnent filed in the district court, Nguyen raised this sane
ar gunent .

The governnment concedes that it did not file a certified copy
of the adm nistrative record with the district court, but argues
that the certified portions of the record that it attached to its
conpl aint as exhibits provide a sufficient basis to sustain NOAA' s
determnation. |In support of this argunent, the governnent cites
Section 10(e) of the Adm nistrative Procedures Act (APA), relating

to judicial review of agency action: the court shall review
the whole record or those parts of it cited by a party...." 5

US C 8§ 706 (enphasis added). Section 12 of the APA, however,
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states that none of its provisions "limt or repeal additiona
requi renents inposed by statute or otherw se recogni zed by | aw. "
5 US C §559. Thus, while we agree with the governnent that the
APA is generally applicable to ESA ' nevertheless the ESA's
provision that judicial review be "on the record nmade before the
Secretary ... considered as a whole,"” w thout anything conparable
to the "or those parts of it" | anguage of section 10(e) of the APA,
precludes our reliance on that portion of section 10(e).
Accordingly, the district court erred in granting summary judgnment
for the governnent w thout considering the record as a whol e.
Alternatively, the governnent argues that any error commtted
by the district court was harml ess. The governnent asserts that
Nguyen has failed to allege that he suffered any harmas a result
of the district court's failure to review the record as a whol e.
G ven the substantial portions of the admnistrative record that
t he governnent attached to its conplaint as exhibits, this argunent
is not without sonme arguable nerit. Mreover, the excerpts of the
record attached to the governnment's conplaint as exhi bits appear
generally to bear out the governnent's account of what transpired

at the administrative |evel.?? However, crucial parts of the

1The governnment also calls attention to the provision of
section 11(a)(2) of the ESA, 16 U S. C. § 1540(a)(2), that
"[h] earings held during the proceedings for the assessnent of
civil penalties authorized by paragraph (1) of this subsection
shal | be conducted in accordance with section 554 of Title 5."

2 n his opposition to the governnent's notion for sumary
judgnent filed in the district court bel ow, Nguyen arguably
admtted the existence of the docunent in which MMnus,
purportedly acting as Nguyen's representative, stipulated to the
factual basis of the charges. |In the sane notion, however,
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adm nistrative record, such as Nguyen's purported stipulation to
the factual basis of the charges, were never filed with the
district court. Because the ESA expressly requires judicial review
based on the entire adm ni strative record, and because the district
court did not have crucial portions of the admnistrative record
before it, we reject the governnent's harmnl ess error argunent.

Nguyen asks this Court to dism ss the governnent's conpl ai nt.
The governnent counters that if we decide that the district court
erred in granting summary judgnent w thout the conplete certified
record, the appropriate renedy is to remand the case for the
limted purpose of allowing the governnent to file the
adm nistrative record. This request apparently indicates that the
adm nistrative record nay exist despite earlier statenents by the
governnent that it has not been able to | ocate a conpl ete copy of
the adm nistrative record. Accordingly, we reverse and remand in
order to provide the governnment with the opportunity to file a
certified copy of the admnistrative record with the district
court, and for that court then to proceed with appropriate revi ew. 13
1. Menendez and Pl ai sance

Menendez and Pl ai sance argue that the district court erred in
granting summary judgnent in favor of the governnent, asserting

that the ALJ's refusal to grant thema hearing constituted a deni al

Nguyen denies that McManus was his representative.

3The district court may well also need to determine (in the
first instance) if it is necessary to ascertain whether MManus
was Nguyen's representative and whether it is necessary or
appropriate to go beyond the admnistrative record for that
pur pose.
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of their due process rights and violated the APA the ESA and the
NOAA regul ati ons. In response, the governnent proffers three
reasons for affirmng the judgnent of the district court: t hat
Menendez and Plaisance failed to exhaust their admnistrative
renmedi es, that they waived their due process argunents, and that
the ALJ properly denied their requests for a hearing.
A. Exhaustion of Adm nistrative Renedies
Section 10(c) of the APA bears the caption "Actions
revi ewabl e" and contains the APA's exhaustion requirenent:
"Except as otherw se expressly required by statute, agency
action otherwise final is final for the purposes of this
section whet her or not there has been presented or determ ned
an application for a declaratory order, for any form of
reconsi deration, or, unless the agency otherw se requires by
rule and provides that the action neanwhile is inoperative,
for an appeal to superior agency authority.” 5 U S.C. § 704.
Except as otherwise provided by law, the APA judicial review
provisions apply to all federal agency actions unless a statute
precl udes judicial review or agency action is commtted by lawto
agency discretion. APA 8§ 10; 5 US C 8§ 701(a). Nei t her
condition applies here. Because NOAA is an agency of the United
States governnent, and because the ESA does not specifically
address t he exhaustion of adm nistrative renedi es, section 10(c) of
the APA applies. 5 U S.C. 88 551(1), 559. The governnent does not
question this, and indeed argues that the APA is applicable. The
fact that this suit is one brought by the governnent for judicial
enforcenent rather than one brought by a citizen to challenge

agency action, does not nean that judicial review of the agency's

action in this suit is not pursuant to the APA. The ESA contains
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no provision for judicial review of penalties assessed under
section 1540(a) other than in an enforcenent action under that
section. Section 10(b) of the APA, 5 U S.C. §8 703, provides that
"[e] xcept to the extent that prior, adequate, and exclusive
opportunity for judicial reviewis provided by | aw, agency action
is subject to judicial reviewin civil or crimnal proceedings for
judicial enforcenent.™
In Darby v. G sneros, --- US ----, 113 S . C. 2539, 125
L.Ed.2d 113 (1993), the Suprenme Court discussed the statutory
exhaustion requirenent codified in section 10(c) of the APA. Darby
i nvol ved proceedings before a Departnent of Housing and U ban
Devel opment (HUD) ALJ. In those proceedings, the ALJ rendered a
decision debarring a real estate devel oper, Dar by, from
participating in federal prograns for eighteen nonths. Under the
appl i cabl e HUD regul ati ons, the ALJ's deci sion becane final unless
the Secretary decided as a matter of discretionto reviewthe ALJ's
decision wthin thirty days. Any party could request such a revi ew
wthin fifteen days of the ALJ's decision. Neither party pursued
di scretionary review within the agency. Thereafter, Darby filed
suit in federal district court seeking injunctive and declaratory
relief fromthe ALJ's decision. Reversing the Fourth Crcuit's
holding that Darby had failed to exhaust his admnistrative
remedi es, the Court relied on the plain | anguage of section 10(c):
"When an aggrieved party has exhausted all adm nistrative
remedi es expressly prescribed by statute or agency rule, the
agency action is "final for the purposes of this section' and
therefore "subject to judicial review under the first
sentence [of section 10(c) ].... If courts were able to

i npose additional exhaustion requirenents beyond those
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provi ded by Congress or the agency, the |last sentence of 8§
10(c) would neke no sense.... Section 10(c) explicitly
requi res exhaustion of all intra-agency appeals nandated
either by statute or by agency rule; it would be inconsistent
wth the plain |anguage of § 10(c) for courts to require
litigants to exhaust optional appeals as well." 1d. --- U S
at ---- - ----, 113 S. . at 2544-45.
The facts of Darby are simlar to the facts of Menendez's and
Pl ai sance's cases. Like the HUD regul ations involved in Darby, the
NOAA regul ations permt parties to seek wholly discretionary review
within the agency, but do not require this as a prerequisite to
judicial review. Moreover, the NOAA regul ati ons provide that the
ALJ's decision becones final wunless discretionary review is
undertaken. There i s, however, one factual distinction between the
i nstant cases and Darby. In Darby, the individual affected by the
agency action filed suit under the APA in district court to set
aside the agency action. Here, the governnment filed suit in
district court agai nst Menendez and Pl ai sance under section 1540 to
collect civil penalties assessed by the agency. This distinction
af fords no apparent basis to deviate fromthe hol ding of Darby and
its interpretation of the plain |anguage of section 10(c), as
(subj ect to exceptions not applicable here) the sanme APA judi ci al
review is equally available in both instances. See 5 US.C 8§

703. 14

The governnent's argunent that Darby has no bearing on this

Section 703, APA § 10(b), provides in part: "The form of
proceeding for judicial reviewis the special statutory review
proceedi ng relevant to the subject matter in a court specified by
statute.... Except to the extent that prior, adequate, and
excl usive opportunity for judicial reviewis provided by |aw,
agency action is subject to judicial reviewin civil or crimnal
proceedi ngs for judicial enforcenent."”
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case i s unavailing. In support of its argunent, the governnent
relies on the followi ng | anguage in Darby: "[F]ederal courts may
be free to apply, where appropriate, other prudential doctrines of
judicial admnistration to limt the scope and timng of judicial
review" I|d. --- US at ----, 113 S.C. at 2544. Based on this
phrase, the governnent asserts that Menendez and Pl ai sance shoul d
be required to exhaust their admnistrative renedies. Thi s
argunent ignores the remai nder of the very sentence on which it is
based: "§ 10(c), by its very terns, has limted the availability
of the doctrine of exhaustion of adm nistrative renmedies to that
which the statute or rule clearly mandates.” |1d. Because Menendez
and Pl ai sance have exhausted all adm nistrative renedi es required
by statute or agency rule, and neither the ESA nor its regul ations
require further exhaustion as a condition to judicial review the
governnent's argunent nust fail. As the Court in Darby stated,
"[cl]ourts are not free to inpose an exhaustion requirenent as a
rule of judicial adm ni strati on where the agency action has al ready
becone "final' under 8§ 10(c)." Id. --- US at ----, 113 S.C. at
2548. 1°

15See also G ba-Geigy Corp. v. E.P. A, 46 F. 3d 1208, 1210 &
n. 2 (D.C.Cr.1995) (summarizing the holding of Darby as "courts
cannot require exhaustion of admnistrative renedi es where, as
here, it is not expressly required by statute or agency rule").

We al so note that Darby only addresses situations
"where neither the statute nor agency rules specifically
mandat e exhaustion as a prerequisite to judicial review"
Darby, --- U S at ----, 113 S.C. at 2540. See also id. --
- US at ----, 113 S.C. at 2543 ("neither the National
Housi ng Act nor applicable HUD regul ations require that a
litigant pursue further adm nistrative appeals prior to
seeking judicial review), --- US at ----, 113 S C. at
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B. \ai ver

Alternatively, the governnent argues that the district court
correctly held that Menendez and Pl ai sance wai ved their right to
appeal all procedural issues related to the conduct of the
adm nistrative proceedings by not pursuing the two avenues of
di scretionary appeal provided by the NOAA regul ations. See United
States v. L. A Tucker Truck Lines, 344 U S. 33, 37-38, 73 S.Ct. 67,
69, 97 L.Ed. 54 (1952) ("Sinple fairness to the those who are

engaged in the tasks of admnistration, and to litigants, requires

2547 ("Agencies may avoid the finality of an initial
decision, first, by adopting a rule that an agency appeal be
taken before judicial reviewis available, and, second, by
providing that the initial decision would be "inoperative
pendi ng appeal "), --- U S at ----, 113 SSC. at 2548 ("the
exhaustion doctrine continues to exist under the APA to the
extent that it is required by statute or by agency rule as a
prerequisite to judicial review').

Exanpl es of the kind of statutes or agency rul es under
whi ch adm ni strative exhaustion would be required m ght
include: 8 U S.C 8§ 1105(a)(c) ("[a]n order of deportation
... shall not be reviewed by any court if the alien has not
exhausted the adm nistrative renedi es available to himas of
right under the immgration | aws and regul ations") (see al so
8 CF.R 88 3.39, 242.21; Townsend v. INS, 799 F.2d 179,
182 (5th Cir.1986)); and, 20 C.F.R § 404.900(b) (providing
in social security cases that if a party fails to pursue al
avai l abl e steps in the agency review process, "you wll |ose
your right to further adm nistrative review and your right
to judicial review, unless you can show us that there was
good cause for your failure to nmake a tinely request for
review') (see also Paul v. Shalala, 29 F.3d 208, 210 (5th
Cir.1994)).

Furt her, Darby does not address non- APA cases. See
Darby, --- U S at ----, 113 S .. at 2548 ("the exhaustion
doctrine continues to apply as a matter of judicial
discretion in cases not governed by the APA"). Qur exanples
given in the i medi ately precedi ng paragraph are not
intended to inply that judicial review in inmgration cases
or social security cases is (or is not) governed by the APA
(in whole or in part).
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as a general rule that courts should not topple over admnistrative
decisions unless the admnistrative body has ... erred against
obj ection nade at the tine appropriate under its practice."); see
al so Massachusetts Dep't of Pub. Welfare v. Secretary of Agric.,
984 F.2d 514, 523 (1st Cr.), cert. denied, --- US ----, 114
S.C. 81, 126 L.Ed.2d 49 (1993) (discussing waiver doctrine in
admnistrative law under the |abel of the procedural default
doctrine).

In L.A  Tucker Truck Lines, a trucker applied to the
Interstate Commerce Commission (I1CC) for a certificate of public
conveni ence and necessity to authorize an extension of his existing
truck route. 344 U.S. at 34-38, 73 S.Ct. at 67-68. Sever al
trucking conpanies and railroads, including L.A Tucker Truck
Li nes, intervened i n the agency proceedi ngs to oppose the trucker's
application, but an examner appointed by the ICC ultimtely
granted the extension. After exhausting all discretionary appeals
withinthe ICCw thout avail, L. A Tucker Truck Lines filed suit in
the district court to set aside the order of the ICC, arguing for
the first time that the ICC had no jurisdiction because the
exam ner had not been appointed in accordance with the procedures
set forth in the APA. The district court agreed and invali dated
the agency's order. Reversing, the Suprene Court held that L.A
Tucker Truck Lines had waived its jurisdictional argunent by
failing to raise it before the agency. 1d. 344 U S. at 34-36, 73
S.C. at 68.

The First Crcuit has applied this adm nistrative | awdoctrine
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of waiver in several recent cases. |n Massachusetts Dep't of Pub.
Welfare, the state of Massachusetts sought judicial review of
punitive sanctions inposed by the Food and Nutrition Service,
arguing for the first tine that the agency had violated its own
regul ati ons by considering an oversanpling of food stanp cases.
981 F.2d at 518. Analogizing the admnistrative |aw doctrine of
waiver to the rule that an appellate court wll not consider
argunents not raised in the trial court, the First Grcuit held
that the state had wai ved any oversanpling argunent by failing to
raise it before the ALJ. ld. at 522-23. In Eagle Eye Fishing
Corp. v. United States Dep't of Commerce, 20 F.3d 503, 504 (1st
Cir.1994), NOAA charged a fishing conpany with violating the
Magnuson Fishery Conservation and Mnagenent Act of 1976 and
regul ations prohibiting the capture or possession of blue marlin
shoreward of this country's Exclusive Econom c Zone. The fishing
conpany denied the charges at the proceeding before the ALJ, but
the ALJ rendered a decision in favor of NOAA Thereafter, the
fishing conpany sought discretionary review pursuant to 15 C F. R
8§ 904.273, raising for the first tinme the argunent that NOAA had
violated its own confidentiality regulations by publicly disclosing
information from the fishing conpany's | ogbook. After the NOAA
Adm nistrator refused to consider this contention because the
fishing conpany never raised it before the ALJ, the conpany sought
j udi ci al review, again arguing that NOAA violated its
confidentiality regulations. Affirmng the district court's

dismssal of the suit, the First GCrcuit held that the fishing
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conpany's failure to raise the argunent before the ALJ constituted
a waiver. 1d. at 505.

In holding that Menendez and Pl aisance waived their due
process argunents by failing to pursue discretionary reviewwthin
NOAA, the district court msapplied the waiver doctrine. The
district court based its waiver holding on Menendez's and
Pl ai sance's failure to pursue their due process argunents w thin
NOAA t hr ough t he avai |l abl e avenues of discretionary appeal. It is
however, clear that Menendez and Pl ai sance rai sed their due process
argunents before the ALJ by tw ce requesting hearings. |ndeed, the
district court stated that Menendez and Plaisance requested
hearings on two separate occasions.® Nevertheless, the district
court held that they waived their due process argunents by failing
to pursue these argunents by taking discretionary appeals.
Al t hough the Court in Darby expressly stated that federal courts
remain free to apply other prudential doctrines of judicial
admnistration, thedistrict court's holding contradicts the inport
of Dar by. Because Menendez's and Plaisance's requests for a
hearing before the ALJ constituted sufficient objections to
preserve their due process argunents, the district court erred in
holding that their failure to pursue these argunents by taking
di scretionary appeal channels anobunted to a waiver. The instant

case is easily distinguishable from L.A Tucker Truck Lines.

The governnment argues that the Septenber 4, 1990,
facsimle fromMargaret Maljevich did not constitute a second
request for a hearing. The district court, however, interpreted
this facsimle as a second request for a hearing. W agree.
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There, the trucking conpany raised an argunment about the illegal
appoi ntnent of the examner for the first tinme in the district
court. By contrast, Menendez and Pl ai sance asked the ALJ for a
hearing twce. Thus, this case does not involve a party waiting to
raise an argunent for the first tine in the district court.

I n Massachusetts Dep't of Pub. Wl fare, the court noted the
overlap between the doctrines of waiver and exhaustion in
adm nistrative |law, but stressed that the two doctrines are not
synonynous. 981 F.2d at 523 & n. 8. By focussing on the parties
failure to reassert their requests for a hearing through the
di scretionary appeal s systens established by the NOAA regul ati ons,
the district court confused the wai ver and exhausti on doctri nes and
created an end run around Darby. Al though the Court in Darby held
that parties are not required to exhaust discretionary appeals
within an agency, the district court below essentially required
Menendez and Pl ai sance to do so by nmaking a failure to exhaust
di scretionary appeals a waiver. As the First Crcuit reasoned in
Massachusetts Dep't of Pub. Welfare and Eagle Eye Fishing Corp.
the doctrine of waiver in admnistrative law parallels the
wel | -established rule that appellate courts wll not consider
argunents not raised before the trial court. See Eagle Eye Fi shing
Corp., 20 F.3d at 504-05 (finding waiver where party failed to
assert argunment before the ALJ notw thstanding fact that party
raised the argunent in NOAA discretionary review). Because
Menendez and Plaisance raised their right-to-a-hearing clains

before the ALJ, the district court erred in holding that their
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failure to pursue discretionary review was a wai ver. '’
C. Summary Judgnent

Menendez and Pl ai sance argue that the district court erred in
granting summary judgnent in favor of the governnent because the
ALJ inproperly granted summary judgnment in favor of NOAA. Section
7(c) of the APA provides that, "[e]xcept as otherw se provi ded by
statute, the proponent of a rule or order has the burden of proof."
5 U S . C 8§ 556(d). Because the ESA and t he NOAA regul ati ons do not
shift the burden of proof for establishing the violation,?® NOAA
bears the burden of proof to establish a violation of the ESA
before the ALJ. Under the NOAA regul ation addressing sunmary
decision, the ALJ has the authority to grant summary deci sion on
hi s own notion when "the entire record shows ... [t]hat there is no
genuine issue as to any material fact" and "the noving party is
entitled to sunmary decision as a matter of law " 15 CF.R 8
904. 210. Here, the ALJ disbarred the parties' first representative
after he requested a hearing for his clients and then issued an
order directing the parties to show cause why their cases should

not be dism ssed in the sanme manner as the Tomy V. Nguyen case.

"W do not address the situation where a discretionary (or
ot her) appeal is taken or attenpted, but the contention clained
to be waived is not raised in the appeal or attenpted appeal.

Nor do we address the consequences of failure to take an appeal
where review by the higher agency authority is mandatory, rather
than discretionary, if the appeal is tinely taken in proper form
Simlarly, we do not deal with a situation where the applicable
statute or regulations provide for a waiver.

8The NOAA regul ati ons, however, do shift the burden of
proof to the charged party to show financial inability to pay the
assessed penalty. 15 C F.R § 904. 108.
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Thereafter, the ALJ refused to consider the parties' response to
hi s show cause order because it cane from Margaret M aljevich and
directed that any future communi cations fromher woul d be returned
W t hout action. Nothing in the record justifies this action by the
ALJ. Because the parties never responded to his order to show
cause, the ALJ then entered an order dism ssing their request for
a hearing and assessing the penalties proposed in the NOVAs.

It is undisputed that NOAA bears the burden of establishing
a violation by Menendez and Pl ai sance. "[T]he plain | anguage of
Rul e 56(c) nmandates the entry of summary judgnent ... against a
party who fails to make a showing sufficient to establish the
exi stence of an essential elenent to that party's case, and on
which that party will bear the burden of proof at trial." Celotex
Corp. v. Catrett, 477 U S 317, 322, 106 S.C. 2548, 2552, 91
L. Ed. 2d 265 (1986). Thus, in order to grant summary deci sion for
t he governnent, the ALJ nust have sunmary judgnent evi dence before
him that would sustain a finding in favor of the governnent at
trial. This summary judgnent evidence nust consist of nore than
the nmere allegations contained in the NOVA, rather, the ALJ nust
have summary judgnent evidence before him in the form of
affidavits, depositions, answers to interrogatories, and/or
adm ssions. 1d. 477 U S. at 323-25, at 2553, Fed. R Cv.P. 56(e).

When he entered summary decision in favor of the agency, the
only evidence before the ALJ was the NOVAs. The governnent never
moved for summary judgnent before the ALJ. At oral argunent,

counsel for the governnent argued that the NOVA constituted
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sufficient sunmmary judgnent evidence to sustain the ALJ's summary
deci sion. The NOVA, however, is an unsworn docunent signed by a
NOAA staff attorney not claimng to have personal know edge of the
matters alleged and contains only the factual allegations of the
charged violation. Thus it does not constitute any sunmary
j udgnent evi dence. See Topalian v. Ehrman, 954 F.2d 1125, 1131
(5th CGr.), cert. denied, --- U S ----, 113 S.C. 82, 121 L.Ed. 2d
46 (1992) ("Mere conclusory allegations are not conpetent summary
j udgnent evidence, and they are therefore insufficient to defeat or
support a notion for sunmary judgnent."); see also 10A Charles
Alan Wight et al., Federal Practice and Procedure § 2738 (1983).
Accepting the governnent's argunent woul d shift the burden of proof
to the party charged with the violation; t hus, the governnent
woul d prevail even when it produces no evidence as long as the
charged party did not produce any evidence. Because the ALJ
i nproperly shifted the burden of proof to the parties charged with
the violations, we reverse the district court's judgnent granting
summary judgnent in favor of the governnent.
Concl usi on

In each of the three cases before us, we reverse the summry
judgnent for the governnent and renmand the cause to the district
court for further proceedi ngs not inconsistent herewth.

REVERSED and REMANDED
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