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Bef ore KING HI G3 NBOTHAM and PARKER, Circuit Judges.

KING Crcuit Judge:

Sandy Sherman was convicted in Texas state court for delivery
of a controlled substance and was sentenced to sixty years of
i npri sonnent . After the Texas Court of Appeals affirnmed his
conviction, Sherman did not seek review in the Texas Court of
Crim nal Appeals. Instead, Sherman filed a state application for
habeas relief which was denied by the Texas Court of Crim nal
Appeal s. Sherman then sought habeas relief in federal district
court, but the district court dismssed his petition wth
prej udi ce. Sherman filed a notice of appeal and sought a
certificate of probable cause and appoi ntnent of counsel. The
district court denied Sherman's request for counsel and granted a
CPC on only one issue. Sherman, proceeding pro se, now appeals,
arguing, inter alia, that this court has jurisdiction over all of
his clains because a CPC nay not be limted to a single issue.

While we agree that the issuance of a CPC on any issue gives us



jurisdiction over the appeal fromthe entire judgnent entered by
the district court, we nevertheless find that Sherman's clains are
w thout nerit, and we affirmthe district court's dismssal of his
petition.

| . BACKGROUND

In his federal habeas petition, Sherman argued that: (D
i nsufficient evidence to sustain his conviction was presented; (2)
testinony froma chem st whom he was not allowed to cross-exam ne
was admtted in violation of the confrontation clause; (3) a
phot ocopy of noney used in the drug transaction was inproperly
admtted into evidence; and (4) effective assistance of counsel at
trial and on appeal was denied. The respondent noved for summary
j udgnent . The district court, after carefully and thoroughly
exam ning Sherman's clainms, found that Sherman "ha[d] failed to
denonstrate that Texas is holding himin custody in violation of
the Constitution or a law or treaty of the United States" and
granted the respondent's notion for sunmary judgnment. Accordingly,
the district court entered a final judgnment, dism ssing Sherman's
petition with prejudice.

Sherman then filed a notice of appeal along wth an
application for a CPC The district court determned that only
Sherman's claim "concerning the adm ssion of a |aboratory tests
report without the testinony of the police chem sts who perforned
the tests" nerited further review Thus, the district court
granted Sherman's notion "to the extent that it seeks a certificate

of probabl e cause to appeal [the district] court's concl usion that



Sherman' s conviction was obtained at the expense of his right to
confront the chemsts who perfornmed the tests identifying a
control |l ed substance."

Sherman appeals, reasserting the constitutional clainms he
raised in the district court. Additionally, Sherman contends that
his right to appeal was i npi nged because the district court limted
its grant of the CPC to one issue.

1. DI SCUSSI ON
A. Scope of the CPC

The | aw governi ng habeas procedure provides that:

An appeal may not be taken to the court of appeals fromthe

final order in a habeas corpus proceedi ng where the detention

arises out of the process issued by a State court, unless the

justice or judge who rendered the order or a circuit justice

or judge issues a certificate of probable cause.
28 U.S.C. § 2253; see also Drew v. Scott, 28 F.3d 460, 462 (5th
Cr.) (noting that "[w] e have no jurisdiction to address the nerits
of [an] appeal fromthe district court's denial of habeas relief
unl ess we grant a CPC'), cert. denied, --- US ----, 115 S.C. 5,
129 L. Ed. 2d 906 (1994). Additionally, the Suprene Court has noted
that a CPC "requires [a] petitioner to make a substantial show ng
of the denial of [a] federal right." Barefoot v. Estelle, 463 U. S.
880, 893, 103 S.Ct. 3383, 3394, 77 L.Ed.2d 1090 (1983) (internal
quotation omtted) (alteration in original); accord Jacobs wv.
Scott, 31 F.3d 1319, 1323 (5th G r.1994), cert. denied, --- U S --
--, 115 S . 711, 130 L.Ed.2d 618 (1995). That is, a petitioner

"must denonstrate that the issues are debatable anong jurists of

reason; that a court could resolve the issues [in a different



manner ] ; or that the questions are adequate to deserve
encour agenent to proceed further." Barefoot, 463 U S. at 893 n. 4,
103 S.C. at 3394 n. 4 (citations omtted) (internal quotations
omtted); accord Jacobs, 31 F.3d at 1323.

In the instant case, the district court granted a CPC on only
one issue, apparently in an attenpt to preclude Sherman from
raising his other clains in this appeal. Wile the effort of the
district court to highlight the only issue that it considered
debat abl e i s | audabl e, the partial grant of CPC was i nproper to the
extent that it was designed tolimt the jurisdiction of this court
to that issue. The | anguage of 8 2253 gives courts of appea
jurisdiction over "the final order in a habeas corpus proceedi ng"
after a CPCis granted. 28 U . S. C. § 2253 (enphasis added). Yet,
as the mpjority of circuit courts addressing this i ssue have not ed,
"[njothing in the |anguage or legislative history of 28 U S. C. 8§
2253 suggests that Congress intended this provision to permt a
judge to limt the issues on appeal." Van Pilon v. Reed, 799 F. 2d
1332, 1335 (9th Cir.1986); accord Smth v. Chrans, 836 F.2d 1076,
1079 (7th Cr.1988); Houston v. Mntzes, 722 F.2d 290, 293 (6th
Cir.1983); United States ex rel. Hi ckey v. Jeffes, 571 F.2d 762,
765-66 (3d Cir.1978).!

The Second Circuit al one has reached a different concl usion
and allows a CPCto limt the issues to be heard on appeal. That
court found that the "absence of explicit authority in § 2253
[was not] dispositive." Vicaretti v. Henderson, 645 F.2d 100,
101 (2d Cir.1980), cert. denied, 454 U S. 868, 102 S.Ct. 334, 70
L. Ed.2d 171 (1981). Accordingly, the court allowed a |limtation
of CPCs, but also allowed a panel "to broaden the scope of the
appeal if persuaded that such further consideration would be just
under the circunstances." id. at 102; accord Barber v. Scully,
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A construction of 8§ 2253 that permtted a CPCthat was limted
tocertainissuestolimt the jurisdiction of the court of appeals
to those issues is "[in]Jconsistent wth the general rule that
appeals lie fromfinal judgnents or orders, not fromdeterm nations
of legal issues.” Van Pilon, 799 F.2d at 1335; accord Smth, 836
F.2d at 1079; Hickey, 571 F.2d at 765; see al so Houston, 722 F. 2d
at 293 (rejecting limted CPCs and noting that petitioners "appeal [
] not fromissues decided by the district court, but fromthe final
order[s] of the district court").

Additionally, "the purpose of requiring the petitioner to
obtain a certificate of probable cause is to screen frivolous
appeals.” Smth, 836 F.2d at 1079. The instant case denonstrates
that "[t]o the extent that limted certificates of probable cause
represent an effort to elimnate frivolous issues from
consi deration on appeal, they have little practical effect.” Van
Pilon, 799 F.2d at 1336; accord Smth, 836 F.2d at 1079-80
(discussing Van Pilon ). As the Van Pilon and Smth courts
recogni zed:

Because we construe a habeas petitioner's notice of appeal as

an application for a certificate of probable cause, those

petitioners who are issued Ilimted certificates wll
nevertheless obtain further consideration of the entire
petition by this court. It appears likely that petitioners

w Il also continue to argue the nerits of excluded clains in

t he appeal for which a certificate was granted i n the hopes of

havi ng those cl ai ns consi der ed.

Smth, 836 F.2d at 1079-80:; accord Van Pilon, 799 F.2d at 1336.

Finally, these courts' construction of the rule is

731 F.2d 1073, 1075 (2d Cr.1984).
5



jurisprudentially sound, because allowing Iimted CPCs woul d al | ow
"a single district judge, a single circuit judge, or even a panel
of the Court of Appeals to prescribe the i ssues which anot her panel
may consider in support of, or in opposition to, a judgnent."
H ckey, 571 F.2d at 766; accord Houston, 722 F.2d at 293. Such a
rule mght lead to a situation where:
the application of a settled principle of constitutional |aw
would justify the reversal of a denial of habeas corpus
relief, but the pro se applicant in applying for a certificate
of probable cause did not articulate the settled ground with
sufficient clarity. |If alimted certificate could preclude
consideration of the settled ground, it could force a panel of
necessity to decide a novel or unsettled issue of
constitutional |aw unnecessary.
Hi ckey, 571 F.2d at 766; see al so Houston, 722 F.2d at 293 (noting
this potential problem
Accordingly, as the Third, Sixth, Seventh, and Ninth Crcuits
have held, a grant of CPC gives this court jurisdiction over the
entire judgnent entered by the district court disposing of all the
clains asserted by the petitioner in the district court. W are,
however, benefitted when district courts identify, as the district
court has done here, those issues (if any) that they consider
"debat abl e anong jurists of reason.”
B. Confrontation C ause |ssues
Sherman contends that his Confrontation Cause rights were
vi ol at ed because a drug analysis report was admtted through the
testinony of a laboratory supervisor instead of through the
testinony of the chem sts who prepared the report. W disagree.
The Confrontation Cl ause provides that "[i]n all crimnal

prosecutions, the accused shall enjoy the right ... to be
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confronted with the witnesses against him" U S. Const., anend.
VI. The Suprene Court has noted that:

[T]he C ause envisions a personal exam nation and
cross-exam nation of the witness in which the accused has an
opportunity, not only of testing the recollection and sifting
t he consci ence of the witness, but of conpelling himto stand
face to face with the jury in order that they may | ook at him
and judge by his deneanor upon the stand and the manner in
whi ch he gives his testinony whether he is worthy of belief.

Ohio v. Roberts, 448 U. S. 56, 63-64, 100 S.Ct. 2531, 2537-38, 65

L. Ed.2d 597 (1980) (internal quotation omtted). The Court,
however, has also noted that "conpeting interests, if closely
exam ned, may warrant dispensing with confrontation at trial." Id.

(internal quotation omtted) (citation omtted). Accordingly, the
Court repeatedly has found that "[wlhile a literal interpretation
of the Confrontation Cl ause could bar the use of any out-of-court
statenents when the declarant is unavailable ... that view [is]
uni ntended and too extrene." Ildaho v. Wight, 497 U S. 805, 814,
110 S. . 3139, 3145, 111 L.Ed.2d 638 (1990) (internal quotation
omtted). Thus, there can be Ilittle doubt that "the
[ Confrontation] C ause does not necessarily prohibit the adm ssion
of hearsay statenents against a crimnal defendant, even though the
adm ssion of such statenents mght be thought to violate the
literal terns of the Clause." 1d. at 813, 110 S.C. at 3145.

In interpreting the relationship between the Confrontation
Cl ause and the hearsay rules, the Suprenme Court has instructed
t hat :

when a hearsay declarant is not present for cross-exam nation

at trial, the Confrontation C ause normally requires a show ng

that he 1is wunavailable. Even then, his statenent is

adm ssibleonly if it bears adequate "indiciaof reliability."
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Reliability can be inferred without nore in a case where the

evidence falls within a firmy rooted hearsay exception. In

ot her cases, the evidence nust be excluded, at |east absent a

show ng of particularized guarantees of trustworthiness.
Roberts, 448 U. S. at 66, 110 S.C. at 2539. In Roberts, the Court
noted that "[a] denonstration of unavailability ... is not always
required,"” id. at 65 n. 7, 110 S .. at 2538 n. 7, and the Court
|ater clarified that "Roberts stands for the proposition that
unavailability analysis is a necessary part of the Confrontation
Clause inquiry only when the challenged out-of-court statenents
were made in the course of a prior judicial proceeding.”" Wite v.
II'linois, 502 U S. 346, 354, 112 S.C. 736, 741, 116 L.Ed.2d 848
(1992).

Thus, when determ ning whether an out-of-court statenent
admtted inacrimnal trial violates the Confrontation C ause, we
must exam ne whether the evidence contains particularized
guarantees of trustworthiness. As the Suprene Court has stated,
these "particul arized guarantees of trustworthiness required for
adm ssi on under the Confrontation Cl ause nust ... be drawn fromthe
totality of circunstances that surround t he nmaki ng of the statenent
and that render the declarant particularly worthy of belief."
Wight, 497 U S at 820, 110 S. . at 3149 (internal quotation
omtted). Further, Roberts and other cases neke clear that
"statenents admtted under afirnly rooted hearsay exception are so
trustworthy that adversarial testing would add little to their
reliability.” 1d. at 821, 110 S.C. at 3149 (internal quotation
omtted). As to these other statenents, the Suprene Court teaches

t hat "evi dence possessi ng particul ari zed guar ant ees of
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trustworthiness nust be at |east as reliable as evidence admtted
under a firmy rooted hearsay exception ... [and] nust simlarly be
so trustworthy that adversarial testing would add little to its
reliability." Finally, "[i]f the declarant's truthfulness is so
clear from the surrounding circunstances that the test of
cross-exam nation would be of marginal utility, then the hearsay
rule [and the Confrontati on C ause] do[ ] not bar adm ssion of the
statenment at trial." Id. at 820, 110 S.Ct. at 3149.°2

In applying this rule to laboratory reports, other circuit
courts have determ ned that such reports contain the particul ari zed
guarantees of trustworthiness to keep them from violating a
defendant's rights under the Confrontation Cl ause. See M nner v.
Kerby, 30 F.3d 1311 (10th G r.1994); United States v. Baker, 855
F.2d 1353, 1360 (8th Cir.1988), cert. denied, 490 U S. 1069, 109
S.C. 2072, 104 L. Ed.2d 636 (1989); Reardon v. Manson, 806 F.2d 39
(2d.Cr.1986), cert. denied, 481 U S 1020, 107 S.C. 1903, 95
L. Ed. 2d 509 (1987). In Baker, on a direct appeal, the Eighth
Circuit determ ned that "[w] hen nade on a routine basis, |aboratory
anal yses of controlled substances are adm ssible as business

records under Federal Rule of Evidence 803(6)."® Baker, 855 F.2d

2The Suprenme Court also made clear that the indicia of
reliability cannot come from corroboration with other evidence at
trial, noting that "[t]o be adm ssible under the Confrontation
Cl ause, hearsay evidence used to convict a defendant nust possess
indicia of reliability by virtue of its inherent trustworthiness,
not by reference to other evidence at trial." Wight, 497 U S
at 822, 110 S. . at 3150.

3The Federal Rul es of Evidence provide that certain evidence
is "not excluded by the hearsay rul e even though the declarant is
unavail able as a witness." Fed.R Evid. 803. Included anong such
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at 1359. Because the reports were admtted as a business record,
the Eighth Grcuit found that "the district court acted under a
firmy rooted exception" to the hearsay rule and therefore did not
violate the Confrontation Cause. [|d. at 1360.

In M nner, a habeas petitioner clained that the adm ssion of
a police chemst's notes through the testinony of the chemst's
supervi sor violated the Confrontation C ause. The M nner court
rejected this claim finding that the notes had "sufficient
particul arized indicia of reliability" to satisfy the Cause. The
court found the notes reliable because they "concern[ed]
mechani cal ly objective tests and were taken cont enporaneously with
the performance of the tests.” Mnner, 30 F.3d at 1314-15. The
court also found the police chem st's notes trustworthy because the
supervi sor checked t he conputations of the chem st, and the results
were verified by tests conducted by a second chemst. 1d. at 1314-
15. Additionally, the court noted that the supervisor "testified
as to standard |l ab procedures and testified that [the chem st's]

notes indicat[ed] that he foll owed those procedures in testing the

evi dence i s:

A menorandum report, record, or data conpilation, in
any form of acts, events, conditions, opinions, or

di agnoses, nmade at or near the tinme by ... a person
with know edge, if kept in the course of a regularly
conduct ed business activity, and if it was the regular
practice of that business activity to make the

menor andum report, record, or data conpilation, all as
shown by the testinony of the custodian or other
qualified wtness, unless the source of the information
or the nethod or circunstances of preparation indicate
| ack of trustworthiness.

Fed. R Evid. 803(6).
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subst ance at issue." |d. Consequently, the M nner court concl uded
that "[t]he adm ssion of [the chem st's] |aboratory notes into
evi dence was proper under the Confrontation Cause."” |d.

Finally, in Reardon, the Second Circuit found that a chem st's
report admtted through the testinony of a supervisor did not
violate the Confrontation Cl ause. Reardon, 806 F.2d at 41. Noting
that the chem sts who prepared the report analyzed thousands of
conpounds each year and were not likely to independently renenber
any particular test, the court concluded that "there would have
been little potential utility inrequiring the State to produce the

chem sts for cross-examnation.” 1d. Accordingly, the Reardon
court found that the evidence possessed sufficient indicia of
reliability and did not offend the Confrontation C ause.

This court has not had occasion to address whether a
| aboratory report admtted through testinony by soneone ot her than
t he i ndi vidual who prepared that report violates the Confrontation
Cl ause. Although in the present case the lab report was admtted
as a business record, wthout objection, we need not address
whet her such reports qualify for a recognized exception to the

hearsay rul e* because we find that the report in question had the

“Rul e 803's exceptions to the hearsay rule state that
certain public records are not excluded even though the declarant
is unavailable. Specifically the Rule allows adm ssion of:

"Records, reports, statenents, or data conpilations, in
any form of public offices or agencies, setting forth
(A) the activity of the office or agency, or (B)
matters observed pursuant to a duty inposed by |aw as
to which matters there was a duty to report, excluding,
however, in crimnal cases matters observed by pol|ce
of ficers and ot her |aw enforcenent personnel.
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"particul ari zed guarantees of trustworthiness" required by the
Confrontation C ause.

Specifically, the | aboratory analysis in the instant case was
admtted through the testinony of the supervisor of the two
chem sts who prepared the report. The supervisor testified about
his own qualifications and experience as well as the qualifications
and experience of the two chemsts who perfornmed the tests.
Additionally, the supervisor recounted the standard analytica
procedures used to determ ne the conposition of unknown subst ances.
Finally, the supervisor testified that the report indicated that
the chem sts reached their results after perform ng these tests and
foll ow ng standard testing procedures. There seens |little question
that these routine procedures, perforned and recorded al so under
standard | aboratory procedures, were trustworthy. See Mnner, 30
F.3d at 1314-15; Reardon, 806 F.2d at 41; «cf. United States v.
McCorm ck, 54 F.3d 214, 223-224 (5th Cr.1995) (noting, in the

context of a parole revocation hearing, that |aboratory report,

Fed. R Evid. 803(8) (enphasis added). Additionally the Rule
provi des that:

A statenent not specifically covered by any of the ...
exceptions but having equival ent guarantees of
trustworthiness, [are adm ssible even if the declarant
is unavailable], if the court determnes that (A the
statenent is offered as evidence of a material fact;
(B) the statenent is nore probative on the point for
which it is offered than any ot her evidence which the
proponent can procure through reasonable efforts; and
(C the general purposes of the[ ] rules and the
interests of justice will be served by adm ssion of the
statenment into evidence.

Fed. R Evid. 803(24).
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al t hough "not so inherently reliable to be automatically adm ssi bl e
in any revocation hearing," was shown by the chain of custody,
step-by-step testing processes, and quality control procedures to
be reliable).

Furthernore, like the majority of other circuits that have
addressed this issue, we fail to see what benefit Sherman woul d
have gained by cross-examning the chem sts who prepared the
report. As several courts have echoed, "production of the chem st
who perfornmed the test "rarely |leads to any adm ssions hel pful to
the party." " Reardon, 806 F.2d at 42 (quoting United States v.
Bel |, 785 F.2d 640, 643 (8th Cir.1986));: accord Mnner, 30 F. 3d at
1315; cf. MCormck, 54 F.3d at 224 (in parole revocation case,
comenting that "[w e cannot fathom what additional, enlightening
information the district court coul d have gl eaned had [t he parol ee]
been permtted to cross-examne the |aboratory technicians").
Because the testinony of the supervisor denonstrated that the
report had particul ari zed guarant ees of trustworthi ness and because
cross-exam nation of the chem sts who prepared the report would
have been of little use to Shernman, we find that the adm ssion of

the report did not violate the Confrontation Clause.® See Wi ght,

°The Second Circuit's decision in United States v. Qates,
560 F.2d 45 (2d Cr.1977), concerned the adm ssibility of a
| aboratory report under the Federal Rules of Evidence, an issue
that we do not reach in this case. Qur conclusion is based on
Confrontation C ause analysis set out by the Supreme Court; that
is, the particularized guarantees of trustworthiness found in the
report and the fact that cross-exam nation of the chem sts would
have been of little utility. See Reardon, 806 F.2d at 42 ("Cates
was not decided on constitutional grounds but on an
interpretation of the Federal Rules of Evidence....").
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497 U.S. at 820, 110 S . at 3149 ("If +the declarant's
truthfulness is so clear fromthe surroundi ng circunstances that
the test of cross-exam nation would be of marginal utility, then
the hearsay rule [and the Confrontation C ause] do[ ] not bar

adm ssion of the statenent at trial.").®

W are further persuaded that habeas relief is not proper
on this issue because even if the |aboratory report |acked the
"particul arized guarantees if trustworthiness"” required by the
Constitution, any error stemm ng from adm ssion of the report was
harm ess. W have stated that "[t] he erroneous adm ssion of
prejudicial testinony justifies habeas corpus relief only when it
is material in the sense of [being a] crucial, critical, highly
significant factor." Andrade v. MCotter, 805 F.2d 1190, 1193
(5th Gr.1986) (internal quotations omtted) (second alteration
inoriginal); see also Delaware v. Van Arsdall, 475 U S. 673,
679-84, 106 S.Ct. 1431, 1435-38, 89 L.Ed.2d 674 (1986) (noting
that "Confrontation Cl ause errors [are] subject to ... harnless
error analysis"). Additionally, the Suprenme Court has stated
t hat :

Whet her such an [evidentiary] error is harmess in a
particul ar case depends upon a host of factors, al
readily accessible to reviewing courts. These factors
i nclude the inportance of the witness'[s] testinony in
the prosecution's case, whether the testinony was
cunul ative, the presence or absence of evidence
corroborating or contradicting the testinony of the

W tness on material points, the extent of

Cross-exam nation otherwi se permtted, and, of course,
the overall strength of the prosecution's case.

Van Arsdall, 475 U S. at 684, 106 S.C. at 1438; accord
Cupit v. Wiitley, 28 F.3d 532, 536-47 (5th Cr.1994), cert.

denied, --- U S ----, 115 S .. 1128, 130 L.Ed.2d 1091
(1995); Johnson v. Blackburn, 778 F.2d 1044, 1051 (5th
Cir.1985).

In the instant case, the | aboratory report was not the
only evidence that the material in question was cocaine. An
undercover police officer testified that he purchased a
substance that all parties to the transaction treated as
cocaine. Additionally, that officer testified that a field
test of the substance also indicated that it contained
cocai ne. Accordingly, because the evidence of the
| aboratory report was cumul ative, it was not material in the
sense of being a crucial, critical, highly significant
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C. Oher Cdains
Sher man makes several additional clains, all of which we have
considered and find to be wthout nerit.
[11. CONCLUSI ON
For the foregoing reasons, we AFFIRMthe district's denial of

Sherman's application for habeas relief.

factor; thus, even if the adm ssion of the | aboratory
report had violated the Confrontation C ause, which it did
not, it would not warrant habeas relief.
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