REVI SED

UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20839

JESSEL TURNER,
Peti ti oner- Appel | ant,

ver sus

GARY JOHNSQN, Director, Texas Departnent
of Crimnal Justice, Institutional
Di vi si on,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

February 19, 1997
Before POLI TZ, Chief Judge, GARWOOD and DUHE, Circuit Judges.

POLI TZ, Chief Judge:

Jessel Turner, a Texas death row inmate, seeks additional
counsel, a stay of execution, and an evidentiary hearing on this,
his first petition for federal habeas corpus relief. Fi ndi ng
Turner represented by very conpetent counsel and that he has
received a full and fair hearing in state court, we deny that
relief. |In addition, because petitioner has not made a substanti al
showi ng of the denial of a federal right, we deny the requested

Certificate of Probable Cause to appeal the district court’s deni al



of a wit of habeas corpus as well as the successor Certificate of

Appeal ability.

BACKGROUND

Near m dni ght on February 10, 1986, Jessel Turner wal ked up to
a gas station in Houston, Texas and sought a ride from Archie
Hol nes, the driver of a cab parked there. Holnes was off duty but
he asked hi s di spatcher to send out another cab for Turner. Turner
spoke with Tracy McGew, an enpl oyee of the station, as he waited
for the cab. In a few mnutes a cab driven by Charles Hunter
pi cked up Turner and departed. A short tine later Jimy Darks,
anot her cab driver, found Hunter lying in the road a few hundred
yards from the station. He had been shot to death; his cab was
gone.

Meanwhil e, Turner had returned to the station driving a
Chevrol et | npal a. Shortly after Turner left, Houston police
of ficers, alerted about the hom cide and i nfornmed of Hunter’s | ast
di spatch, arrived at the gas station. As they were interview ng
MGew, who was giving them a description of Turner and his
vehicle, Turner drove by. The police gave pursuit and, after a
brief car chase, stopped Turner and placed hi munder arrest.

Turner was taken to a police station and placed in a |ine-up.
MG ewidentified Turner as the man who had entered Hunter’s cab at
the gas station a few mnutes before Hunter’s death. Archi e
Hol nes, while unable to identify Turner positively as Hunter’s | ast

cab fare, advised of a simlarity in appearance.



Around 8:00 a.m, while in police custody, Turner signed a
witten statenent claimng that he had not been involved in
Hunter’s death. Several hours |later he signed a second statenent
asserting that Hunter had threatened himw th a pistol and that the
fatal wound had been inflicted as the two nen struggl ed for control
of the gun. In a third statenent, nade at 2:40 p.m that day,
Turner admtted that the nurder weapon was his but he stated that
Hunter was killed when the weapon accidentally discharged.
Finally, Turner gave a fourth witten statenent in which he
confessed to robbing and kidnapping two wonen on the night of
Hunter’s nurder.

Hunter’s cab was found at Turner’s apartnent conplex; a
fingerprint fromTurner’s left ring finger was recovered fromthe
outside of the front passenger door. A .22 caliber pistol was
found under the front seat of the Inpala Turner was driving when he
was arrested. Ballistics tests confirned that this weapon fired
t he shot which killed Hunter.

On April 13, 1987, Turner went on trial for capital nurder
while in the course of commtting and attenpting to conmt a
robbery, in violation of Section 19.03(a)(2) of the Texas Pena
Code. Turner’s notions to suppress the pretrial identifications
and his statenents to the police were denied. At the guilt phase
Hol mes and McGew identified Turner as the man who had entered
Hunter’s cab shortly before his murder. The state also presented

redacted versions of Turner’'s four statenents, forensic evidence



tying himto the crine,’."Single action” is the rel evant nechani sm
when the pistol has been cocked, while “double action” describes
the mechanismused to fire a round when it is uncocked. The pistol
in question, a Saturday Ni ght Special, has no safety. Gven the
significant pull needed to depress the trigger and fire a round
when the weapon was uncocked, i.e. “double action,” the expert
testinony cast extrene doubt upon the proposition that the weapon
was accidentally discharged.? and additional evidence of two
ext raneous arned robberies commtted by Turner.

On April 23, 1987, the jury found Turner guilty of capita
murder and the trial advanced into the puni shnent phase. The state
presented significant other crinmes evidence, including excerpts
from Turner’s four witten statenents. The only mtigating
evidence Turner presented was testinony by two Harris County
jailers that he was not a troubl enaker and had hel ped restore order
in the jail on several occasions. On April 27, 1987, the jury

returned a unaninous affirmative response to the death penalty

The state presented expert testinony to denpnstrate that
Turner had possessed the requisite intent to kill Hunter. C. E
Anderson, a firearns exam ner with the Houston police departnent,
testified that the trigger pull on the nmurder weapon was eight
pounds on single action and ni neteen pounds on doubl e action,

and opi ned t hat

the act of firing the weapon “woul d have to be very intentional and
pressure would have to be exerted to pull this trigger.” Dr .
Harm nder S. Narula, the Harris County assistant nedi cal exam ner,
testified that the absence of soot or gunpowder stippling on
Hunter’s body neant that the fatal bullet had been fired from “at
| east 24 inches away.” Further expert testinony by a police
departnent chem st related that no gunpowder or stippling had been
found on Hunter’'s shirt and that therefore the shot that killed
Hunter was fired froma distance of three to five feet away.
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speci al issues and Turner was sentenced to death. Hi's conviction
and sentence were subsequently affirmed on direct appeal and the
Suprene Court denied certiorari.?

On June 11, 1992, Turner sought a state wit of habeas cor pus.
On June 29, 1994, after an evidentiary hearing, the trial court
entered factual findings and | egal concl usions, reconmendi ng that
relief be denied; the Court of Crimnal Appeals denied relief on
the basis of the trial court’s findings.* Turner filed a second
application on Cctober 3, 1994, and a second evidentiary hearing
was hel d on Cctober 10, 1994. On Novenber 2, 1994, the trial court
agai n recommended that relief be denied and the Court of Crim nal
Appeal s adopted that recommendati on.?®

Turner then filed the instant petition for federal habeas
corpus relief, followed shortly thereafter by notions for a stay of
execution and an evidentiary hearing. The state answered, filing
a notion for summary judgnent and a response to the request for a
stay. The day before the schedul ed execution the district court
denied Turner’s petition and declined to issue a Certificate of
Probabl e Cause for appeal. Turner filed a notice of appeal,

requested a CPC, ¢ and sought and secured fromthis court a stay of

STurner v. State, 805 S.W2d 423 (Tex.Crim App.), cert.
deni ed, 502 U.S. 870 (1991).

“Ex Parte Turner, No. 26,853-01 (Tex.Crim App. Sept. 7, 1994).

SEx Parte Turner, No. 26,853-02 (Tex.Crim App. Nov. 3, 1994).

5This case was briefed, argued and submitted for decision

before April 24, 1996, the effective date of the AEDPA. Brown v.

Cain, 104 F.3d 744 (5th Cr. 1997). |If applicable, the standards
contai ned therein would not change today’'s deci sion.
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execution in order that we m ght appropriately reviewthe matter.’
ANALYSI S
Turner first contends that the Suprene Court’s recent deci sion

in McFarland v. Scott® entitles himto the appoi ntnent of counse

and a stay order. Turner reads MFarland too expansively. The
McFarl and Court was concerned only with that period of tine between
t he habeas petitioner’s notion for the appointnent of counsel and
the filing of the initial petition. The Court reasoned that to
precl ude the issuance of a stay until a petition was filed woul d,
as a practical matter, force the hasty and perhaps careless
preparation and subm ssion of a habeas petition nerely to invoke
the district court’s power to enter a stay, a result inconsistent
wth section 848(q)(4)’'s goal of providing effective |egal
representation for indigent capital defendants. Were, as here, a
conpr ehensi ve petition has been filed, the nandate of MFarl and has

no application.?® Turner has not established any “substanti al

Al t hough this case is only before us on consideration of the
application for a CPC, we have heard full oral argunment fromthe
parties to assist in today’ s disposition.

8512 U. S. 849, 114 S.Ct. 2568, 129 L.Ed.2d 666 (1994).

Turner’s section 848(q)(4) entitlenment to the assistance of
conpetent counsel in pursuing federal postconviction relief is not
at i ssue because Turner has been very ably represented by counsel
for many years, a period including the direct appeal in state court
and t he subsequent state postconviction proceedings. “There is no
indication in the [ McFarl and] opinion that the Court’s readi ng of
the statute applies to the case of a well-counsel ed pri soner whose
counsel, for technically admrable, though dilatory, reasons,
W shes to obtain both the security of a stay of execution from a
f eder al court while sinmultaneously reserving, rather than
exercising and thus exhausting, his right to federal court review
by petitioning for a wit of habeas corpus.” Steffen v. Tate, 39
F.3d 622, 625 (6th Cr. 1994).



grounds upon which relief mght be granted”!® and we perceive no
error in the district court’s ruling.

Turner next clains that despite the two postconviction
evidentiary hearings in state court, he is entitled to an
evidentiary hearing in federal court. “A federal habeas court nust
all ow di scovery and an evidentiary hearing only where a factua
dispute, if resolved in the petitioner’s favor, would entitle him
torelief and the state has not afforded the petitioner a full and
fair evidentiary hearing.”' |If the petitioner has been afforded
a full and fair hearing in state court he may still claim an
evidentiary hearing in federal court if he can show cause and
prejudice for his failure to develop the desired facts in state
court, or if the failure to hold such a hearing would result in a
m scarriage of justice.?!?

Turner, focusing upon the relatively short period between the
filing of his second state habeas application and the evidentiary
hearing thereon, conplains that he was denied a full and fair
hearing in state court because he was not allowed sufficient tine

to develop certain forensic evidence.?® Turner’s assertions,

Drew v. Scott, 28 F.3d 460, 462 (5th Cr.), cert. denied,
__US __, 115S.C. 5, 129 L.Ed.2d 906 (1994), (quoting Del o v.
St okes, 495 U. S. 320, 321, 110 S.Ct. 1880, 1881, 109 L.Ed.2d 325
(1990)) .

I\Ward v. Wiitley, 21 F.3d 1355, 1367 (5th Cir. 1994), cert.
deni ed, U S , 115 S. . 1257, 131 L.Ed.2d 137 (1995).

12Keeney v. Tamayo-Reyes, 504 U.S. 1, 112 S.Ct. 1715, 118
L. Ed. 2d 318 (1992).

BTurner suggests that if he were given sufficient tine to
gat her and present unspecified forensic evidence he will be able to
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however plausible, are nonresponsive to the essential question
whet her he received a full and fair hearing in state court. I n
determ ni ng whether a state hearing was full and fair, we do not
consider only the nature of the evidence which m ght have been
adduced but, rather, inquire whether any procedural or substantive
barriers precluded a fair presentati on of that evidence during the
state proceeding. 4

We previously have found t he procedures governi ng Texas habeas
corpus evidentiary hearings to be sufficient to produce a full and
fair hearing.'® The Cctober 1994 evidentiary hearing was held
specifically to address the clains of ineffective assistance of
counsel raised in Turner’s second state petition. At that hearing,
Turner was represented by counsel famliar with the case and was
af forded the opportunity to subpoena and questi on wi t nesses, submt
exhibits and affidavits, cross-examne state wtnesses, and

generally to be heard. He received a full-blown evidentiary

cast doubt upon the State’s nedical and ballistics evidence which
indicated that Turner intended to kill Hunter. This, in turn,
woul d bol ster his contention that trial counsel were ineffectivein
choosing a defense based upon the theory that Turner |acked the
requisite intent to rob, rather than to kill, Hunter. W are
inpressed by the intensity of habeas counsels’ efforts but are
unper suaded.

“See Barnard v. Collins, 13 F.3d 871, 877 (5th Cir.), cert.
denied, 510 U S. 1102, 114 S. C. 946, 127 L.Ed.2d 363 (1994)(“an
unexpected outconme does not automatically render the state
procedure unfair - especially when Barnard was afforded a full-
bl own evidentiary hearing”).

Andrews v. Collins, 21 F.3d 612 (5th Cr. 1994), cert.
deni ed,
115 S. . 908 (1995).



hearing.® Testinmony from both of Turner’'s trial counsel were
devel oped at that hearing and additional affidavits were entered
into the record.

The record, and the opinions of the courts which have dealt
with this case, make clear that the ballistics and nedical
testinony Turner challenges has been a nmatter of record since
Turner’s trial in 1987. Turner has not alleged that the weakness
or inadequacy which he perceives in this evidence was not
previously known to him thus, his contention that he had
i nadequate tine to prepare forensic rebuttal evidence for either
state evidentiary hearing sinply is not persuasive. Further, the
record of the second evidentiary hearing reflects no request for a
conti nuance so that such experts m ght be recruited. Unless state
adj udi catory officials or procedures sonehow inpeded Turner’s
ability to submt exhibits and to subpoena and fully question
expert w tnesses under oath, which the record before us belies,
Turner’s failure to present this evidence in the state hearing in

no way discredits the full and fair nature of that hearing.?’

%1 d. at 619 (full and fair hearing when def endant was al | owed
“to present evidence and wtnesses, to fully cross-exan ne
W t nesses call ed by the state, and, after the hearing’ s concl usion,
to submt affidavits”); Jernigan v. Collins, 980 F. 2d 292, 297 (5th
Cr.) (defendant had a full and fair hearing when he was a party to
the proceeding, was represented by counsel, and afforded every
opportunity to be heard), cert. denied, 508 U S. 978 (1993).

YTurner’s right under 21 U.S.C. § 848(q)(9) to the assistance
of experts where reasonably necessary to press his habeas cl ains
does not entitle himto a federal evidentiary hearing when he has
failed to conply with his duty under Keeney v. Tanmayo-Reyes to
devel op his evidence in state court. Fearance v. Scott, 56 F.3d
633 (5th Cr.), cert. denied, _ US _ , 115 S.C. 2603, 132
L. Ed. 2d 847 (1995).



I nsofar as Turner is unable to showthat the state evidentiary
heari ngs were anything other than full and fair, we nust determ ne
whet her cause and prejudice exist for Turner’s failure to present
the proffered evidence, or whether a mscarriage of justice would
result fromthe absence of a federal hearing. Neither Turner nor

the record suggest that sone objective factor external to the
def ense i npeded counsel's efforts’ to devel op the evi dence; "8 t hus,
Turner has not shown cause for his failure to devel op the evi dence
adequately in state court. Simlarly, Turner “cannot showthat the
absence of a federal evidentiary hearing has resulted in a
fundamental mscarriage of justice.”?® Based upon these findings,
we conclude that Turner’s demand for an evidentiary hearing | acks
merit.

Turner next maintains that the district court’s dism ssal of
his | awsuit was i nproper because he did not receive ten days notice
of the court’s action as provided by Fed. R Cv.P. 56(c) which

details the procedure for obtaining summary judgnent. Tur ner

contends that under Fed. R Civ.P. 81(a)(2)2 and Habeas Rule 112! the

8Jernigan at 297 (quoting McC eskey v. Zant, 499 U. S. 467,
493, 111 S. Ct. 1454, 1470, 113 L.Ed.2d 517 (1991)).

191 d. For this exception to apply, Turner “would have to
denonstrate ‘by clear and convincing evidence that but for a
constitutional error, no reasonable juror would have found [him
eligible for the death penalty.”” Id. (quoting Sawer v. Witley,
505 U. S. 333, 335, 112 S. Ct. 2514, 2517, 120 L.Ed.2d 269 (1992)).
Turner’ s showi ng, which we concl ude does not denonstrate probable
cause for an appeal, falls far short of this exacting standard.

20" These rul es are applicable to proceedings for adm ssion to
citizenshi p, habeas corpus, and quo warranto, to the extent that
the practice in such proceedings is not set forth in statutes of
the United States and has heretofore confornmed to the practice in

10



notice requirenment of Rule 56(c) applied. Turner further clains
that he was prejudiced by the lack of notice because he had
insufficient time to respond to the state’s copi ous 112-page notion
for sunmary judgnent, which Turner contends was filled with errors
and m srepresentations.

Turner’s case was dism ssed under Habeas Rule 8(a), which
directs a district court, “after the answer and the transcript and
record of state court proceedings are filed,” to “nmake such
di sposition of the petition as justice shall require.” Despite the
sunmary nature of this disposition, in Norman v. MCotter? we held
that a dism ssal under Rule 8(a) nay not transpire “on the basis of
t he non-pl eadi ng factual show ng of one party, without notice to
the other and an opportunity by himto respond by controverting
factual showing.”? W found the error in McCotter to be harn ess,
however, determning, after a review of the appellate record, that
even with a ten-day notice def endant woul d not have avoi ded adver se
sunmary j udgnent . 24

W clarified the rule governing the applicability of this

civil actions.” Fed.R Cv.P. 81(a)(2).

21"The Federal Rules of Civil Procedure, to the extent that
they are not inconsistent with these rules, nmay be applied, where
appropriate, to petitions filed under these rules.” Rul es
Governing 8§ 2254 Cases, Rule 11, 28 U.S.C. foll. § 2254.

22765 F.2d 504 (5th GCr. 1985).

2ld at 507. In McDonnell v. Estelle, 666 F.2d 246 (5th Cr
1982), we applied the Rule 56(c) notice requirenent to a notion to
di sm ss under Habeas Rule 9(a).

2“Nor man at 508.
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notice requirenent to Rule 8(a) dismssals in Dillard .
Bl ackburn.?® In Dillard, after noting that there is clearly no
requi renent for notice prior to every dismssal of a habeas
petition, we determ ned that the question was one to be deci ded on
a case-by-case basis:

Many habeas cases can be resolved on issues that are

fully determ nable fromthe record and fromthe | aw. The

question facing us is whether the district court inthis

case was required to give Dillard ten days’ notice before

di smssing the petition. To resolve this question we

| ook to the purpose and effect of the Rule 56(c) notice

provision and ask whether D llard has suffered any

di sadvant age by not having been given specific notice

that his habeas petition m ght be dismssed finally as a

sunmary j udgnent . 26
In Dillard, as in Norman, we found that no notice was required,
expressly holding that “the ten day notice [provision] ... is not
required in habeas cases where the petitioner never clains the
benefit of notice, never clainms to have been di sadvantaged by the
| ack of notice, and where the court is satisfied that he has not
been so di sadvant aged. " ?’

There i s no question that Rule 56(c) potentially is applicable
here, considering that in dismssing Turner’s petition the district

court relied upon matters outside of the pleadings,? in particular

2780 F.2d 509 (5th CGr. 1986).
2| d. at 515.
27| d. at 515-16.

2Federal Rule of Civil Procedure 12(c) provides that the
summary judgnent procedures of Rule 56 are applicable if “matters
outside the pleadings are presented to and not excluded by the
court.” The term*“pleadings” is defined by Rule 7(a) to include a
conplaint and an answer. It is noteworthy that an “answer,” in the
context of a habeas corpus proceeding, is defined by Habeas Rule 5

12



the state’s notion for summary |udgnent. When we review the
relevant facts of this case in light of the Dillard analysis,
however, we must conclude that no notice was required.

“The purpose of the notice provision in Rule 56(c) is to give
the nonnoving party a reasonable opportunity to submt opposing
material to create a genuine issue of material fact.”? The only
“opposing material” Turner points to in his brief is the
specul ation that sonething mght be adduced in a federal
evidentiary hearing. The district court ruled that Turner may not
i nvoke such a hearing. W find no basis whatever for a reversal of
that ruling.

W now address the district court’s dismssal of Turner’s
petition and its denial of a CPC, and the application to us for a
CPC wi t hout which we have no appellate jurisdiction.3 To secure
appel late review, Turner nust nake a substantial show ng of the
denial of a federal right.3 “This standard does not require
petitioner to show that he would prevail on the nerits, but does

require him to show the issues presented are debatable anobng

to include not only the bare answer of the state, but al so rel evant
portions of the record. Both Norman and Dillard, Iike the instant
case, involved extraneous state nenoranda or notions outside the
definition of an answer found in Habeas Rule 5, and thus those
judgnents were rendered in part upon consideration of matters
out si de the pl eadi ngs.

2Dillard at 515.

3%Fed. R App. P. 22(b); Montoya v. Collins, 988 F.2d 11 (5th
Cr.), cert. denied, 507 U.S. 1007, 113 S.Ct. 1630, 123 L. Ed. 2d 263
(1993).

3Baref oot v. Estelle, 463 U.S. 880, 103 S.Ct. 3383, 77 L.Ed.2d
1090 (1983).
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jurists of reason.”® |n addition, “[a]lthough in a capital case
the court nmay properly consider the nature of the penalty in
deciding whether to grant CPC, this alone does not suffice to
justify issuing a certificate.”3

Turner’s first claimis conposed of a litany of particular
i nstances of trial counsels’ alleged ineffective assistance.?* W
must analyze this subm ssion under the two-pronged test for
i neffective assistance of counsel set out in Strickland v.
Washi ngton.* The first prong of this test nmandates that we find
that counsel’s performance was deficient; in nmaking this
determ nation, we consider the particul ar circunstances of the case
as viewed from counsels’ perspective in light of the prevailing
prof essional nornms at the tinme of trial in order to di scern whet her
counsels’ performance fell below an “objective standard of

reasonabl eness. "% |f deficient perfornance is denonstrated, then

Drew v. Collins, 5 F.3d 93, 95 (5th Cir.), cert. denied,
510 U. S, 1171, 114 S. C. 1207, 127 L.Ed.2d 555 (1994) (citing
Bar ef oot ) .

33Jacobs v. Scott, 31 F.3d 1319, 1323 (5th Cir.), cert. deni ed,
U S , 115 S.Ct. 711, 130 L.Ed.2d 618 (1995).

3Turner’s brief does not discuss the nultitude of these
alleged failures of representation. Rat her than consider them
abandoned, which is the customary procedure, because of Turner’s
status as a death row inmate we exercise our discretion and el ect
to examne his pleadings and the record to determ ne whet her any
cogni zable clains bearing upon his conviction or sentence are
ext ant.

3466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
Motley v. Collins, 18 F.3d 1223, 1226 (5th Cir.), cert.

deni ed, U. S. , 115 S. . 418, 130 L.Ed.2d 333 (1994)
(quoting Strickland).
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the petitioner nust show prejudice, defined by Strickland as “a
reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceedi ngs woul d have been different.”?

The only ineffectiveness claim addressed in any detail by
Turner’s brief centers around trial counsels’ purported failure to
make an adequate investigation. Turner now contends that had
counsel done so, they would have realized that a defense attacking
the intent to kill elenent of the offense offered the best prospect
of success. The evidentiary basis for this claim consists of
Turner’s second and third witten statenents to the police, and the
statenents of two alleged eyewitnesses to the crinme, Roosevelt
Turner and Derek Franklin, who clainmed in interviews with the
police and a defense investigator that they had seen Turner and
Hunter struggling in the taxi prior to the nurder. 3 Tur ner
theorizes that wth these two wtnesses to corroborate his

statenents to the police a successful defense could have been

mount ed.

37Strickland at 694.

%8This story was repeated in an affidavit by Franklin entered
into the record at the second evidentiary hearing. According to
this affidavit, Franklin and Roosevelt Turner departed Turner’s
conpany just before he was picked up at the gas station by Hunter.
Franklin and Roosevelt Turner followed the cab until it stopped to
| et Turner out, at which point Franklin and Roosevelt Turner passed
t he cab and drove around the bl ock for another |ook. At that tine,
Franklin stated that he and Roosevelt Turner saw Turner and Hunter
struggling in the cab. Franklin and Roosevelt Turner slowed down
to help Turner, but because there were other cars behind themthey
were forced to go around the bl ock again. Wen they returned the
second tine, they saw Hunter’s body in the road. This affidavit
repeats the essence of the statenents of Roosevelt Turner and
Franklin from February of 1986.

15



Al t hough Turner characterizes this claimas failure of counsel
to investigate, he is, rather, seeking to second guess their trial
strat egy. The testinony of the trial attorneys at the second
evidentiary hearing nmakes it abundantly clear that they reviewed
the reports of the police and their investigator regarding
Roosevelt Turner and Franklin. They knew that these prospective
W t nesses had seen Turner struggling with Hunter prior to his
nurder. 3 The question thus becones whether the trial strategy they
ultimately pursued was reasonable given the information avail able
to them W perforce conclude that it was.

Turner’s argunent is prem sed upon an analytical framework
whi ch, focused as it is upon the two intent el enents of the capital
mur der charge, ignores other issues material to his culpability.
For exanple, the record reveals that counsels’ primary focus early
in the trial was upon the issue of identity. Trial counsel
attenpted first to suppress the pretrial identifications of Turner
and then attacked those identifications during trial. They also
moved to suppress Turner’s inculpatory statenents, the only
evi dence pl aci ng Turner with Hunter when he was shot, and conti nued
to challenge the veracity and reliability of those statenents after
they were admtted by bringing to the jury’s attention Turner’s
| ack of education and sleep and food deprivation. Finally, the
def ense noved to suppress the nurder weapon, which could be tiedto

Turner. Wiile these efforts ultinmately failed, that result was not

At trial Turner’s counsel questioned several police officers
regarding their interviews of Roosevelt Turner and Franklin.

16



a foregone conclusion; each exhibited a reasonable chance of
success, and a contrary result on any mght have raised a
reasonabl e doubt anong nenbers of the jury.

As to trial counsels’ attack on the intent to rob el enent of
the offense, the defense underscored that there was no evidence
that any noney was taken,* and reasonably argued that Turner’s
theft of the cab was part of his flight and not a preneditated
attenpt to steal the cab. Wil e evidence of two extraneous
of fenses was admtted to show Turner’s intent to rob Hunter, the
adm ssibility of those offenses was, like the result of the various
suppression notions, not witten in stone. The record discl oses
that trial counsel brought to the judge' s attention precedent that
the judge recognized was contrary to his ruling. In short,
Turner’s trial counsel munted a broad defense which offered
several possibilities of raising reasonabl e doubt anong nenbers of
the jury as to various elenents of the offense. W cannot concl ude
that such a course of action was objectively unreasonabl e.

Qur conclusion is not changed by conparing trial counsels’
strategy to the alternative strategy Turner now proffers. The
state’s forensic evidence cast extrene doubt upon the ability of
the defense to disprove that Turner’s action in shooting Hunter was
anyt hing other than deliberate. The nature of that evidence, and

the lack of any credible challenge that it was wunreliable or

“°Trial counsel elicited testinmony from Jinmy Darks, the cab
driver who found Hunter’s body, that no noney was m ssing fromthe
cab, and from police officers that Hunter did not appear to have
been robbed.

17



fraudul ently obtai ned, nmade trial counsels’ decision not to expend
vital resources in trying to rebut it a reasonable one. Even if
Turner’s current effort to conjure up controverting forensic
evi dence were successful, it would not render trial counsels’
deci si on objectively unreasonabl e.

Turner’s subm ssion, therefore, is that trial counsel acted
unreasonably when they decided not to present a defense which:
(1) conceded identity and intent to rob, (2) relied upon the
i nconcl usive testinony of two questionable w tnesses, and (3) was
controverted by considerable forensic evidence. This contention
does not present a debatable question for reasonable jurists. Qur
conclusion is inexorable; Turner’s trial counsel did not perform
deficiently.*

Turner next challenges the trial court’s jury instruction on
the intentional el ement of capital nmurder. To circunmvent the Texas
courts’ refusal to consider the claimfor |ack of tinely objection,
Turner asserts counsels’ ineffectiveness as cause and prejudi ce for
his procedural default.*? On direct appeal the Texas Court of

Crim nal Appeals found no reversible error in the instruction as a

“For this reason Turner’'s claim that trial counsel were
ineffective for failing to request ajury instruction on the | esser
i ncl uded of fense of felony nurder is also neritless. See Anderson
v. Collins, 18 F.3d 1208 (5th Cr. 1994).

“Murray v. Carrier, 477 U S. 478, 106 S.Ct. 2639, 91 L.Ed.2d
397 (1986). Turner’s subm ssion that Texas' contenporaneous
objection rule is not an “i ndependent and adequate state ground”
upon which to base a procedural default is foreclosed by our
opinion in Aros v. Scott, 61 F.3d 333 (5th Cir.), cert. denied, 116
S.Ct. 557 (1995).
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matter of state law?® and we discern no cognizable claim under
federal constitutional law % Gven this, Turner can denobnstrate
neither prejudice under Strickland nor cause for the procedura
defaul t.

The next grouping of ineffectiveness clains proffered by
Turner relate to the punishnent phase of the trial. Turner submts
that trial counsel failed to investigate, develop, and present
mtigating evidence properly at the puni shnment phase. He points to
a nunber of prospective wtnesses who now nmai ntain, via affidavit,
that they would have testified that Turner had good qualities and
was not a troubl emaker. The record, however, supports the state
habeas court’s determ nation that each of these proffered w t nesses
ran the risk of harm ng Turner nore than hel ping himand that the
decision not to call them was the product of a reasonable tria

strategy. “[F]lailure to present mtigating evidence ‘if based on

4Turner, 805 S.W2d at 428-30. Turner based his claimthat
the instruction was erroneous on Alvarado v. State, 704 S.W2d 36
(Tex. Crim App. 1986) (en banc). The Court of Crimnal Appeals
found the nore recent case of Kinnanon v. State, 791 S . W2d 84
(Tex. Crim App. 1990), to be controlling, and accordingly rejected
Turner’'s claim A concurrence to the denial of Turner’s notion for
rehearing noted that Kinnanon was wongly decided in |ight of

Al var ado. The concurrence observed, however, that in Turner’s
case, considering the error in the context of the instruction as a
whol e, “there was no egregious harm. . . and the correct result
was reached.” Turner at 432.

4See Victor v. Nebraska, 511 U S 1, 114 S . C. 1239, 127
L. Ed. 2d 583 (1994) (indefinite instruction is not erroneous unless
there 1is “reasonable |ikelihood” that jury drew inproper
conclusions fromthat instruction); Henderson v. Kibbe, 431 U S.
145, 97 S. . 1730, 62 L. Ed. 2d 203 (1977) (to obtain federal habeas
corpus for
erroneous jury instruction petitioner nust prove instruction “by
itself so infected the entire trial that the resulting conviction
vi ol at es due process”).
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an informed and reasoned practical judgnent, is well within the
range of practical choices not to be second-guessed’” and thus
cannot constitute deficient perfornmance.*

Turner also cites trial counsels’ failure to object to certain
portions of the prosecutor’s closing argunent as an exanple of
their ineffectiveness. Turner, again, seeks to denonstrate the
i neffectiveness of counsel to show cause and prejudice and thus
elude the state procedural bar. Based upon our review of the
rel evant portions of the record we conclude that even if this issue
had been preserved for direct appeal, the error would have been
held to be harml ess;“ thus, Turner cannot denonstrate Strickland
prej udi ce. Turner simlarly has failed to neet the test for
federal habeas relief applicable to inproper prosecutorial
argunent, i.e., that “the msconduct |[was] persistent and
pronounced or that the evidence of guilt was so i nsubstantial” that

but for the inproper remarks the conviction or sentence would not

“®W | kerson v. Collins, 950 F.2d 1054, 1065 (5th Cir. 1992),
cert. denied, 509 U. S. 921, 113 S.Ct. 3035, 125 L. Ed.2d 722 (1993)
(quoting Mattheson v. King, 751 F.2d 1432, 1441 (5th Gr. 1985)).

46To ascertain whether inproper prosecutorial conduct is
harm ess error, the Texas Court of Crim nal Appeals has nandat ed
that courts “consider the nature and source of the error, the
degree the prosecutor enphasized the erroneous jury argunent,
probabl e coll ateral inplications, hownuch wei ght a juror placed on
the erroneous jury argunent, and whet her hol ding the inproper jury

argunent harnl ess woul d encourage the State to repeat it.” Coble
v. State, 871 S.W2d 192, 206 (Tex.Crim App. 1993), cert. deni ed,
U. S. , 115 S.Ct. 101, 130 L.Ed.2d 50 (1994). 1In this case,

the record shows the comments pointed out by Turner were minor and
fleeting, did not evidence any intentional m sconduct by the
prosecutor, and were overshadowed by proper argunment and the jury
char ge.
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have resul ted. #

The remainder of Turner’'s ineffectiveness of counsel claim
consists of challenges to trial counsels’ failure to object to a
mul titude of perceived inproprieties. Qur review of the record
persuades that these alleged failures either did not occur, did not
constitute deficient performance, or did not affect the outcone of
the trial. For these reasons we find insufficient support for an
appeal of the district court’s finding that Turner’s claim of
i neffective assistance of counsel |acks nerit.

Moving to the balance of Turner’s petition, we consider his
claimthat the eighth and fourteenth anendnents required that the
unadj udi cat ed of fenses entered i nto evidence during the puni shnent
phase of his trial be proven beyond a reasonabl e doubt. Al though
Turner frankly admts that neither this court nor the State of
Texas currently have such a requirenent, he contends that it is
dictated by Suprenme Court precedent. W are not persuaded.
Al t hough the due process clause requires the state to prove each
el emrent of the offense charged beyond a reasonabl e doubt to secure
a conviction,* neither this court nor the Suprene Court has ever
held that a simlar burden exists regarding the proof of facts

adduced during the sentencing phase. The precedents are to the

4’Jones v. Butler, 864 F.2d 348, 356 (5th Cr. 1988), cert.
denied, 490 U S. 1075, 109 S. C. 2090, 104 L.Ed.2d 653 (1989)
(citing Felde v. Blackburn, 795 F.2d 400 (5th Gr.), cert. denied,
484 U.S. 873 (1987)).

8See In re Wnship, 397 U.S. 358, 90 S.Ct. 1068, 25 L.Ed.2d
368 (1970).
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contrary. *°

Turner next clains that the jury was not properly instructed
to consider mtigating evidence when determning the special
I ssues. Rel ying upon our decision in Spivey v. Zant,% Turner
focuses upon the fact that the word “mtigating” was not used in
the jury charge for the punishnent phase. He ignores the fact that
Spi vey expressly approved of Texas' capital sentencing schene,
finding it to be a prine exanple of a system which focuses the
jury’ s attention upon the of fense and the of fender in such a way as
to obviate any need for “explicit discussion of mtigating
circunstances.”® Turner’'s subm ssion to the contrary is wthout
merit.

Turner clainms as constitutional error the trial court’s
failure to define reasonabl e doubt inits instructions to the jury.
In Victor v. Nebraska® the Suprenme Court made it clear that “[t]he
beyond a reasonabl e doubt standard is a requirenent of due process,
but the Constitution neither prohibits trial courts fromdefining

reasonabl e doubt nor requires them to do so as a matter of

“See Huddl eston v. United States, 485 U. S. 681, 108 S. C

1496, 99 L.Ed.2d 771 (1988) (jury may hear relevant evidence of
unadj udi cat ed extraneous offenses if the court concludes, after
examning all the evidence, that the jury reasonably could find
that the accused commtted the offense by a preponderance of the
evidence); United States v. Mr, 919 F.2d 940, 943 (5th Gr. 1993)
(any unadj udi cat ed conduct considered i n determ ni ng sentence nust
be supported by a preponderance of the evidence).

%0661 F.2d 464 (5th Cir. Unit B 1981), cert. denied, 458 U. S.
1111, 102 S. Ct. 3495, 73 L.Ed.2d 1374 (1982).

1l d at 471.
2511 U.S. 1, 114 s.Ct. 1239, 127 L.Ed.2d 583 (1994).
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course, " %3

Turner attacks the statutory special issues under the rul e of
Penry v. Lynaugh, > contending that the jury was prevented from
considering the mtigating effect of his youth and good behavi or
during his pretrial detention. Turner m sapprehends the reach of
Penry. To qualify for the special exception to the scope of the
special 1issues carved out by Penry, proffered evidence nust
denonstrate a “uniquely severe permanent handicap ... with which
t he def endant was burdened t hrough no fault of his own.”% Further,
we have made it clear that, for evidence to have mtigating
rel evance to the special issues, there nust be a nexus between the
mtigating evidence and the crimnal act.® Turner’'s subni ssion
mani festly does not fall within the scope of Penry and is not
dictated by this court’s precedents. G anting Turner the relief he
here seeks woul d create a new rule of constitutional |aw on habeas
review. ®

In a related vein Turner challenges the constitutionality of
the Texas special issues on the ground that, Penry evidence asi de,

they do not provide the jury with an adequate neans to consi der al

8ld. at 5 (enphasis added).

%492 U.S. 302, 109 S.Ct. 2934, 106 L.Ed.2d 256 (1989).

®Grahamv. Collins, 950 F.2d 1009, 1029 (5th G r. 1992) (en
banc), aff’d on other grounds, 506 U S 461, 113 S. C. 892, 122
L. Ed. 2d 260 (1993).

6Davis v. Scott, 51 F.3d 457 (5th Cir.), cert. denied, 116
S.Ct. 525 (1995).

°"Teague v. Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L. Ed. 2d 256
(1989); Motl ey.
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mtigating evidence presented. W consider this claimforecl osed
by the Supreme Court’s decision in Jurek v. Texas.?>8

Qur reading of the Court of Crimnal Appeals’ disposition of
Turner’ s second state habeas application satisfies that a nunber of
Turner’'s clains are procedurally barred.® Because neither Turner
nor the record suggest that there exists cause and prejudice for
t hese procedural defaults,® or that the failure to consider these
issues would result in a mscarriage of justice,® we are barred
from consi dering these clains.

Finally, Turner assigns as error the district court’s order
denying himleave to anend his petition to add yet another claim

The claiminvolved is one of ineffective assi stance of counsel on

%8428 U.S. 262, 96 S.Ct. 2950, 49 L. Ed.2d 929 (1976) (uphol ding
the Texas capital sentencing procedures against eighth and
fourteenth anmendnent challenges). See Penry at 315 (“Penry does
not challenge the facial validity of the Texas death penalty
statute, which was uphel d agai nst an Ei ghth Arendnent chall enge in
Jurek v. Texas”).

These clains include a challenge to the framework w thin
whi ch the Court of Crimnal Appeals reviews the sufficiency of the
evidence in support of an affirmative finding on the special
i ssues; an attack on a jury instruction regarding the need under
Texas law for ten jurors to concur in order to render a “no”
verdi ct on the special issues; a claimthat V.A ACP. Art. 35.13
unconstitutionally prevented Turner fromexercising his perenptory
chal  enges at the conclusion of voir dire; a claimthat the jury
charge relieved the state fromproving every el enent of the of fense
by failing to properly define nmens rea; and a claimthat the jury
charge led the jury to m sunderstand the concept of deliberate
conduct .

80Wai nwright v. Sykes, 433 U S. 72 (1977).

s1Schlup v. Delo, 513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808
(1995) .

82Amps v. Scott, 61 F.3d 333 (5th Cir.), cert. denied, 116
S.Ct. 557 (1995).
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Turner’s direct appeal, and is prem sed upon appellate counsel’s
failure to raise the so-called Palafox rule® in relation to the
sufficiency of the evidence sustaining Turner’s conviction. Turner
does not dispute that this rule no longer exists, having been
abrogated by the adoption of the Texas Rules of Crimnal Evidence
in 1986.°% W nust conclude that the district court did not err by
denying Turner leave to add this neritless claimto his petition.

For the foregoing reasons, we DENY Turner’s requests for the
appoi ntnent of counsel and for an evidentiary hearing. Further,
because we find that the proffered clains do not contain any
indicia of nerit and therefore nake no substantial show ng of the
denial of a federal right, we DENY Turner’s application for a
Certificate of Probable Cause. Wre we to deemit an application

for a Certificate of Appealability it |ikew se would be DEN ED

83pal afox v. State, 608 S.W2d 177 (Tex.Crim App. 1979) (en
banc) . This rule requires the state to disprove beyond a
reasonabl e doubt excul patory i nformati on contained in a defendant’s
conf essi on.

84Mbody v. State, 827 S.W2d 875 (Tex.Crim App.), cert. deni ed,
506 U.S. 839 (1992).
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