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DeMOSS, Circuit Judge:

Pam Perillo was found guilty of murder and sentenced to death by a Texas court. Shefiled
a federal petition for writ of habeas corpus, 28 U.S.C. § 2254, asserting that her conviction was
wrongful because her attorney was simultaneously representing a key prosecution witness.! The
federal district court refused to alow any discovery or an evidentiary hearing and granted summary
judgment denying the writ. Perillo now appealsthe dismissal of her habeas corpus petition. Finding

that the district court erred in refusing to allow discovery and to hold an evidentiary hearing, we

! Perillo raised many other issuesbelow. However, she briefed only theineffective assistance
of counsel issue. She attempted to incorporate by reference her district court habeas corpus petition.
This is insufficient to preserve error. Therefore, all other issues are waived on appeal. Yohey v.
Collins, 985 F.2d 222, 224-45 (5th Cir. 1993).



reverse the judgment of the district court and remand the case for appropriate discovery and an
evidentiary hearing.
|. BACKGROUND

Perillo wasinitially convicted of capital murder and sentenced to death in 1981 for her part
in the murders of Robert Banks and Bob Skeens. After that conviction was reversed dueto an error
during voir dire, Perillov. State, 656 S.W.2d 78 (Tex. Crim. App. 1983), shewasconvicted asecond
time in 1984 and again sentenced to death.? Two other people, Linda Fletcher and Mike Briddle,
wereadso involved inthe same murders. Fletcher wasinitially charged with capital murder for killing
Banksand Skeens. However, the state later lowered the chargeto aggravated robbery. Fletcher was
convicted of aggravated robbery and sentenced to five years probation; she has never been tried for
the murders of Banks or Skeens. Briddle was convicted of capital murder and sentenced to death.
He has since been executed by the State of Texas.

Jim Skelton was Perillo’ s attorney during her second trial.®> Skelton had also been Fletcher’s
attorney in 1980 when shewasindicted for the capital murder of Banks and Skeens, and he continued
to represent her during her trial for aggravated robbery. When Fletcher |ater testified against Briddle
at histrial, Skelton, as her attorney, negotiated "useimmunity” for her, which meant that nothing she
said during her testimony in the Briddle trial could be used against her. Ex Parte Shorthouse, 640
SW.2d 924, 928 (Tex. Crim. App. 1982). The state, however, wasfreeto try her using information
it aready possessed.

On October 19, 1984, the judge in Perillo's case issued a subpoenato compel Fletcher, who

wasliving in California, to returnto Texasand testify in Perillo's second capital murder trial. Fletcher

2 While the crime resulted in the death of two men, Robert Banks and Bob Skeens, Perillo was
only tried and convicted for the murder of Skeens. A detailed statement of the factsin this case is
found in the Texas Court of Crimina Appeals decision affirming Perillo's Texas conviction. Perillo
v. State, 758 SW.2d 567 (Tex. Crim. App. 1988), cert. denied, 492 U.S. 925 (1989).

® Robert Pelton was originally appointed to represent Perillo at her second trial. Skeltonwas
appointed as Pelton's co-counsel in November 1983, because he was familiar with the facts of the
casethrough representing Fletcher. Perillo'scounsel at her first trial was William Burge; Skelton had
no involvement in that first trial and Fletcher did not testify.
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would not voluntarily return to Texas, so a hearing was set in California to determine whether
Fletcher would be forced to return. Fletcher called Skelton and asked him to cometo California. On
November 5, 1984, the first day of testimony in Perillo's case, Skelton traveled to Cdifornia to
represent Fletcher in her attempt to avoid the subpoena.

The record is silent as to what happened in California. The only thing we know for certain
isthat after Skelton flew to Californiato represent Fletcher, she was granted transactional immunity
for the murders of Skeens and Banks and she returned to Texas to testify. This means that she can
never be prosecuted for their murders. Shorthouse, 640 SW.2d at 928. After she was granted
transactional immunity, the Californiacourt order Fletcher to returnto Texastotestify against Perillo.
Perillo was convicted and sentenced to death.

II. THE NEED FOR DISCOVERY AND EVIDENTIARY HEARING
A. Discovery and Evidentiary Hearing

Whenthereisa"factual dispute, [that,] if resolved inthe petitioner'sfavor, would entitle[her]
to relief and the state has not afforded the petitioner a full and fair evidentiary hearing,” a federal
habeas corpus petitioner is entitled to discovery and an evidentiary hearing. Ward v. Whitley, 21
F.3d 1355, 1367 (5th Cir. 1994), cert. denied, 115 S. Ct. 1257 (1995); see Young v. Herring, 938
F.2d 543, 560 (5th Cir. 1991), cert. denied, 503 U.S. 940 (1992); Rule 6 of the Rules Governing 8
2254. However, the discovery and evidentiary hearing are limited to the factual dispute; we have
made clear that Rule 6 "does not authorize fishing expeditions.” Ward, 21 F.3d at 1367. A habeas
petitioner must make specific allegations; "conclusory alegations unsupported by specifics,” or
"contentions that in the face of the record are wholly incredibl€" will not entitle one to discovery or
ahearing. Blackledgev. Allison, 97 S. Ct. 1621, 1629 (1977).

Perillo sought both discovery and an evidentiary hearing during her federal habeas corpus
proceeding, but both were denied. The district court erred because Perillo alleged that Skelton was
representing Fletcher in California, creating an actual conflict of interest that adversely affected his

representation of her. Asdiscussed below, thisis afactua dispute which, if resolved in her favor,



would entitle her to relief and there are no state factfindings on the issue that are entitled to the
presumption of correctness.

In her habeas corpus petition, Perillo alegesthat " Skelton represented Fletcher in Cdifornia
in a hearing to resist the State's subpoena for Fletcher to testify at Ms. Perillo's tria as the chief
prosecution witness. Later, during Ms. Perillo's trial, Skelton flew to California to explain to
Fletcher thelegal proceedingsin which she would testify against Ms. Perillo." (emphasisinorigina).

In addition, Perillo provided an affidavit from Carolyn Clause Garcia (then an attorney in
private practice in Houston) who stated that "[d]uring the pendency of the second Perillo trial, Jim
Skelton flew to Californiato represent Linda Fletcher in matters regarding the State's subpoena for
[Fletcher’s] appearance and testimony. | thought it odd and an additional conflict of interest for
[Skelton] to be involved in the representation of Fletcher in any fashion under the circumstances.”

Skelton himself admitsthat he represented Fletcher at her hearing in California. He stated in
hisfirst affidavit that he "represented Ms. Fletcher . . . in the California hearing to resist the Texas
subpoenafor Ms. Fletcher to testify against Ms. Perillo.” Contrary to the State’ s assertions, Skelton
never withdrew or corrected his statement that he represented Fletcher in California

The period of time when Skelton was in California is a black-hole; we have no information
about what happened at the hearing. There is no evidence of who negotiated the immunity for
Fletcher and exactly what role, if any, Skelton had in the hearing. There is no transcript from the
Cdliforniahearing. Theevidenceislimitedto (1) Skelton’ s affidavitsin the state habeas proceeding,
none of which squarely address the issue of his conduct in California, and (2) his statement at trial
that he went to California at Fletcher’s request. Perillo has not had the opportunity to depose or
cross-examine Skelton. Perillo has not been able to depose or cross-examine Fletcher. Perillo has
not even been able to get Fletcher’s affidavit. We find it disturbing that Perillo’s chief obstacle in

obtaining information from Fletcher isher owntrial counsel, Skelton.* When Perill o’ shabeas counsel

4 Perhaps Skelton’ s actionsin the habeas proceeding should not be surprising, given thetone
of his affidavits. Rather than merely denying that he labored under a conflict, Skelton instead chose
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sought information from Fletcher in 1992, they were informed that Skelton was representing her and
that all communications must be through him. Despite repeated requests, no meeting was ever
allowed and Perillo’ s counsel have never interviewed Fletcher. Therefore, Perillo has brought forth,
as best she can, facts supporting her allegation that Skelton had aconflict of interest that adversely
affected her.

Perillo is entitled to an evidentiary hearing where she can examine Skelton and Fletcher and
find out what happened in Cdifornia. This should not be a wide-ranging fishing expedition, but a
brief adversarial hearing concerning adiscretetime period.> We express no view on what conclusion
should be reached once such a hearing is held.
B. Presumption of Correctness

When astate court hasmadefindingsof fact after afull and fair hearing, federal habeas corpus
courts grant those factfindings a presumption of correctness and do not relitigate those facts. 28
U.S.C. §2254. However, not all items contained in the findings of fact are questions of fact entitled
to the presumption of correctness. Certain issues, including determinations about the effectiveness
of counsdl's assistance, involve mixed questions of law and fact, and are reviewed de novo. Koch v.
Puckett, 907 F.2d 524, 527 (5th Cir. 1990); Carter v. Collins, 918 F.2d 1198, 1202 (5th Cir. 1990).
However, even if an issue is a mixed question of law and fact, state court background factfindings
are subject to the deference requirement of § 2254(d). Carter, 918 F.2d at 1202. See Strickland v.
Washington, 466 U.S. 668, 698 (1984); Loyd v. Smith, 899 F.2d 1416, 1425 (5th Cir. 1990). Of

to mock Perillo’s habeas case, saying:

Had we done what Perillo suggests and succeeded in convincing thejury that
Linda was a lying California bitch who tugged on the rope with Perillo, this
would not have helped with the mgor stumbling block in Perillo’s case -- her
confession.

®> While the evidentiary hearing and discovery will be limited, we think that it will be helpful
if the parties dso explore whether Fletcher gave any confidential information to Skelton when he
represented her.



course, if the state habeas court did not make factfindings on anissue, the federal habeas court isfree
to examine theissue unconstrained. Armstead, 37 F.3d 202, 209 (5th Cir. 1994), cert. denied, 155
S.Ct. 1709 (1995).

The state habeas corpus court found that there was "no conflict between Skelton and Perillo
and no adverse effect upon Perillo's case.” Those findings are mixed questions of law and fact;
therefore, they are subject to de novo review and are not entitled to any presumption of correctness.
The state habeas corpus court did not make any background findings about what happened in
Californiaand Skelton’sinvolvement, if any, in that hearing.® Therefore, on thisissue, there are no
factfindings entitled to a presumption of correctness.

Moreover, even if there had been state court factfindings on this issue, they would not be
entitled to the presumption of correctness. State court habeasfactfindings are presumed correct only
when there has been afull and fair hearing. 28 U.S.C. § 2254(d); Armstead, 37 F.3d at 207. A full

and fair hearing does not necessarily mean a live hearing. In the proper circumstances, we have

® The state habeas court did not actually make specific background findings concerning Skelton’s
representation. Instead, the court merely recited the facts that the Court of Criminal Appeals
considered in making its finding of no conflict or adverse effect. The habeas court said the Court of
Crimina Appeds considered,

Skelton's prior representation of Linda Fletcher; the lack of any
attorney client relationship between her and Skelton at the time she
testified; the fact that Fletcher at the time of her testimony had other,
independent counsel advising her; the personal friendship which had
developed between Fletcher and Skelton, including the fact that
Skelton had flown to Californiato attend her wedding.

To the extent that these can be considered implicit background factfindings, they do not addressthe
issue of Skelton’ srepresentation of Fletcher in Californiawhen Perillo’strial wasin progress, or his
fallure to aggressively cross-examine Fletcher at trial, the importance of which we discuss in Part

11(B)(2).

It is possible that the Court of Crimina Appeals factfindings on direct appea can qualify as
§ 2254(d) findings of fact. May, 955 F.2d at 312. However, the Texas Court of Criminal Appeals
did not make specific findings regarding Skelton's conduct in Cdifornia. The only findings relevant
to the conflict of interest issueis the Court of Criminal Appeals finding of no
actual conflict and no adverse effect. But, asdiscussed earlier, these are mixed questions of law and
fact, which are reviewed de novo and are not entitled to the presumption of correctness. Koch, 907
F.2d at 527.



afforded the presumption of correctnessto "paper hearings."’ 1d. at 207. However, "it is necessary
to examine in each case whether apaper hearing isappropriateto the resolution of the factual dispute
underlying the petitioner's claim.” May v. Collins, 955 F.2d 299, 312 (5th Cir. 1992).

In Netheryv. Collins, 993 F.2d 1154, 1157 n.8 (5th Cir. 1993), cert. denied, 114 S. Ct. 1416
(1994), we held that, because the state habeas judge was not the judge at the state trial, the paper
hearing was not an adequate and fai r hearing. In Armstead, we found that a paper hearing was
adequate because, "[u]nlike the scenario in Nethery, thetrial judgein Armstead's case who made the
factual finding with regard to the conflicting affidavits viathe 'paper hearing' wasthe samejudge who
presided over Armstead's guilty plea. Thejudge had the opportunity to fully assess Armstead during
his plea process and determine his credibility then." Armstead, 37 F.3d at 208. See Vuongv. Scott,
62 F.3d 673, 683-84 (5th Cir.) (same judge -- paper hearing accorded presumption of correctness),
cert. denied, 116 S. Ct. 557 (1995); Amosv. Scott, 61 F.3d 333, 347 (5th Cir.) (same judge -- paper
hearing accorded presumption of correctness), cert. denied, 116 S. Ct. 557 (1995); Sawyers v.
Callins, 986 F.2d 1493, 1505 (5th Cir.) (same judge -- paper hearing accorded presumption of
correctness), cert. denied, 113 S. Ct. 2405 (1993).

Intheinstant case, thejudgesweredifferent. Thejudgein Perillo'ssecond capital murder trial
was the Honorable Woody Densen, while the state habeas corpus judge was the Honorable Curt F.
Steib. Judge Steib conducted only a paper hearing in the habeas corpus proceeding. Because the
judge in the state habeas corpus proceeding was not the trial judge, he could not "compare the
information presented inthevariousaffidavitsagainst hisownfirsthand knowledgeof thetria." May,
955 F.2d at 314. We do not suggest that a full and fair hearing cannot be had any time the state
habeas judge is different from the trial judge. In our case-by-case review, the identity of the judges
is but one factor to consider, aswe explained in Nethery, 993 F.2d at 1157 n.8. Inthiscase, Judge

Steib could not supplement the affidavits with his own recollection of the trial and Skelton's

" Paper hearings are hearings where the state judge did not hear live testimony, but instead
relied on affidavits.



performanceinit. Thus, thereisadanger of "tria by affidavit." Amos, 61 F.3d at 347. Therefore,
the findings of fact in the state habeas corpus proceeding are not entitled to the § 2254(d)
presumption of correctness.

[11. CONFLICTSOF INTEREST

To determine whether Perillo is entitled to an evidentiary hearing, we must aso determine
whether her claim that she received ineffective assistance of counsd, if true, would entitle her to
relief. Ward, 21 F.3d at 1367.

The Sixth Amendment guarantees a defendant the right to counsel. This right includes the
right to an attorney who is not "burdened by an actual conflict of interest." Strickland v.
Washington, 466 U.S. 668, 692 (1984). Normally, to prove ineffective assistance of counsd, a
petitioner must prove (1) that his attorney’s representation fell below an objective standard of
reasonablenessand (2) that hewasprejudiced. |d. at 687; Beetsv. Scott, 65 F.3d 1258, 1272-73 (5th
Cir. 1995) (en banc), petition for cert. filed (Dec. 18, 1995) (No. 95-7279). In order to prove that
he was prejudiced, a petitioner must show a “reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” Strickland, 466 U.S.
at 694. Thisisknown as the Strickland standard.

We apply a different standard, however, in cases where an attorney’s representation of
multipleclientscreated aconflict of interest. Instead of Strickland, we apply the morelenient Cuyler
standard. Cuyler v. Sullivan, 446 U.S. 335 (1980); Beets at 1265. To prevail on a Cuyler clam,
apetitioner need only show that hisattorney labored under anactual conflict which adversely affected
his lawyer's performance. Cuyler, 446 U.S. at 348; Beets, 65 F.3d at 1277; Nealy v. Cabana, 782
F.2d 1362, 1364 (5th Cir.), cert. denied, 479 U.S. 819 (1986). The reasoning behind this policy is
clear: when an attorney representstwo clientswith opposing interests, the attorney cannot serve both
clients adequately. “Counsel can properly turn in no direction. He must fail one or do nothing and
fall both. An attorney cannot properly serve two masters.” Beetsv. Scott, 65 F.3d at 1270 (internal

guotations and citations omitted).



A. Actual Conflict

An "actual conflict" exists when an attorney represents two clients whose interests in the
outcome of amatter aredifferent. United Statesv. Moore, 37 F.3d 169, 173 (5th Cir. 1994); United
Statesv. Carpenter, 769 F.2d 258, 263 (5th Cir. 1985); Mitchell v. Maggio, 679 F.2d 77, 79 n.4 (5th
Cir.) (citationsomitted), cert. denied, 459 U.S. 912 (1982). We havefound actual conflict when one
client would benefit by a person testifying and one client would be harmed by it. Nealy, 782 F.2d at
1364. "The petitioner must specifically identify instances in the record that reflect that his counsel
made a choice between possible alternative courses of action such as dliciting (or failing to elicit)
evidence helpful to one client but harmful to theother.” United Statesv. Mers, 701 F.2d 1321, 1328
(11th Cir.), cert. denied, 464 U.S. 991 (1983); United States v. Fox, 613 F.2d 99, 102 (5th Cir.
1980).

Skelton apparently represented Fletcher in Californiain her attempts to avoid being forced
totestify in Texas. At thesametime, heaso represented Perilloin her attemptsto stop Fletcher from
being forced to testify in Texas. At first glance, there would seem to be no actual conflict between
Fletcher's and Perillo's interests (and therefore, no possible Cuyler violation). Perillo did not want
Fletcher to testify and, at least when first subpoenaed, Fletcher did not want to testify. In fact,

Fletcher went so far asto call Skelton and ask himto come to Californiato help her avoid testifying.

However, while Fletcher may not have wanted to testify initialy, it later became in her interest to do
so. Oncethe offer of transactional immunity was on thetable, Fletcher would benefit from testifying.
With only useimmunity fromthe Briddletrial, Fletcher could still be prosecuted for the murders; with
transactional immunity she could not. Therefore, by accepting the offer of immunity and testifying
againgt Perillo, Fletcher would bein abetter position than she would have been by not testifying. As
Fletcher's attorney, Skelton had a duty to advise her of her options. He had a duty to tell Fletcher
that she would improve her legal situation by accepting the immunity and testifying against his other

client, Perillo.



Skelton'srepresentati on of Fletcher wasconcurrent with hisrepresentation of Perillo. Skelton
left Perillo'strial during the State's casein chief and flew to Californiato represent Perillo. Then, only
two days later, Fletcher came to testify against Perillo.®

While Skelton might have goneto Californiawith the purest of motives and with an intention
to keep Perillo’s interests in mind, the offer of transactional immunity for Fletcher changed the
dituation. After the State of Texas offered Fletcher transactional immunity, Fletcher’s and Perillo’s
interestsdiverged. If Skelton recommended to Fletcher that she do what was best for her (accept the
immunity and testify), he would hurt Perillo. Yet, if he honored Perillo’ sinterests and told Fletcher
to rgject any deal and refuse to testify, he would hurt Fletcher. Thisis the exact type of situation
where alawyer “can properly turnin no direction.” Beets, 65 F.3d at 1270. It isclear that Skelton
labored under an actual conflict of interest.

B. Adverse Effect

While Strickland requires a showing of actual prejudice, that is, that the result of the
trial probably would have been different, United Statesv. Greig, 967 F.2d 1018, 1024 (5th
Cir. 1992). Cuyler merely requires that the petitioner show only "adverse effect,” alower
threshold. To prove adverse effect, a petitioner need not show that the conflict changed the
outcome of the trial. Nealy, 782 F.2d 1365. "Once it has been established that an actual
conflict exists, prejudiceto the defendant must be presumed.” Mitchell v. Maggio, 679 F.2d
77,79 (5th Cir.), cert. denied, 449 U.S. 912 (1982). The error cannot be considered harmless,
except in the most extraordinary circumstances. 1d. In Beets, we characterized this standard as a
“not quite per serule of prejudice.” Beets, 65 F.3d at 1269 (internal quotation omitted).

In Beets, we had occasion to revisit the conflict of interest area. The en banc court

decided that multi-party representation conflicts (that is, where an attorney has a conflict

8 Skelton flew to California for the hearing on Monday, November 5, 1984, the first day of
testimony in Perillo'stria. Fletcher testified on Wednesday, November 7, 1984.
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between two clients) arethe only situations where the more lenient Cuyler standard applies.
The Beets court, however, did not alter our law as to what constitutes adverse effect.® We
have said before that to establish adverse effect, a petitioner need only show that his
attorney's judgment was fettered by concern over the effect of that decision on the other
client'scase. Nealyv. Cabana, 782 F.2d 1362, 1365 (5th Cir. 1986). In Nealy, we found
adverse effect because "[t]he lawyer who represented [two clients] was torn in his loyalty
and unable to make a decision purely in the interest of one client to whom he owed
undivided allegiance." Nealy at 1366.

In Beets, Judge King said that "[t]o establish an adverse effect on the basis of what
an attorney failed to do, a defendant must demonstrate that some plausible alternative
defense strategy or tactic -- “aviable alternative' -- might have been pursued.” Beets, 65 F.3d
at 1288 (King, J., dissenting). Other circuits have expressed the standard similarly. United
Statesv. Rodriguez, 929 F.3d 747, 751 (1st Cir. 1991) (the petitioner "must demonstrate that
some plausible alternative defense strategy or tactic might have been pursued.”); Church v.
Sullivan, 942 F.2d 1501, 1512 (10th Cir. 1991) (adverse effect when "a specific and
seemingly valid or genuine aternative strategy was available to defense counsel, but it was
inherently in conflict with his duties to others.") (internal quotations omitted); Winkler v.
Kleane, 7 F.3d 304, 309 (2d Cir. 1993) (a petitioner "must demonstrate that some plausible
defense strategy or tactic might have been pursued.”) (internal quotations omitted), cert.
denied, 114 S. Ct. 1407 (1994); United States v. Gambino, 864 F.2d 1064, 1070 (3d Cir.

®  The Beets mgority opinion, written by Judge Jones, held that Strickland rather
than Cuyler applied in the particular circumstances of that case. In an alternative holding,
which was not adopted by a mgjority of the court, Judge Jones argues that even if Cuyler
applied, there was still no showing of adverse effect. She received only five votes out of
thirteen for that proposition. Judge King’s dissent and Judge Higginbotham’ s concurrence
rejected Judge Jones' attempt to raise the adverse effect hurdle. Therefore, amajority of the
en banc court believed that the Cuyler adverse effect test was met in Beets.
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1988) (a petitioner "must demonstrate that some plausible defense strategy or tactic might
have been pursued."), cert. denied, 492 U.S. 906 (1989); see Beets, 986 F.2d at 1490
(Higginbotham, J., specia concurring). Following the approach of our sister circuits, we
hold that to show adverse effect, a petitioner must demonstrate that some plausible defense

strategy or tactic might have been pursued but was not, because of the conflict of interest.

In this case there are two distinct ways in which Skelton’s simultaneous representation of
Perillo and Fletcher adversaly affected his representation of Perillo. First, Skelton could have taken
actions to keep Fletcher from testifying. Second, Skelton could have aggressively cross-examined
Fletcher, attempting to impeach her testimony. Whilewe cannot predict whether these tacticswould
have been successful, the outcomeisnot determinative. What mattersisthat Skelton's simultaneous
representation of Fletcher and Perillo foreclosed viable options. Perillo was adversely affected.
1. Fletcher’s Return to Texas

Skelton's simultaneous representation in California of Fletcher and Perillo fettered his
discretion. If Skelton had represented only Perillo at the California hearing, he could have made
arguments to keep Fletcher from being returned to Texas to testify. The subpoena hearing in
Cdliforniawas one of the most important events surrounding Perillo'strial, because it wasthere that
the decision that Fletcher would have to testify was made. This decision proved fata to Perillo
because, asthe Texas Court of Criminal Appealsrecognized, Fletcher provided the damaging details
that alowed thejury to answer the specia punishment issuesin favor of death. Perillo, 758 S.W.2d
at 572.

The hearing in Californiaon Fletcher'sreturning to Texasto testify was not amereformaity:

the State of Texas had to prove that Fletcher was a material and necessary witness.’® There were

10 CAL. PENAL CODE 88 1334 €t seq. (UNIFORM ACT TO SECURE THE ATTENDANCE OF WITNESSES
FROM WITHOUT A STATE IN CRIMINAL PROCEEDINGS (1974)). For a California court to enforce an
out of state subpoena, the party seeking the subpoena must obtain a certificate from the state trial
judge which states that (1) there is a crimina prosecution pending in the court; (2) a person within
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grounds upon which Skelton representing Fletcher could have fought the subpoena. Texas had to
show that Fletcher was amaterial and necessary witness. Because Fletcher did not testify at Perillo's
firgt trial and Perillo was till found guilty and sentenced to death, it could certainly be argued that
Fletcher was not material and necessary to the State's case against Perillo. Additionally, Skelton
could have appealed the decision of the California court.

Perillo does not need to provethat the result of the trial would have been different absent the
conflict -- thisisnot a Strickland case. Perillo only needsto show that the actual conflict adversely
affected her. Perillo was adversely affected by her attorney representing the State's star witness
againgt her in a proceeding to return the witness to testify, especially when it was in the witness
interest to testify.

2. Skelton’s Cross-Examination of Fletcher

The Court of Crimina Appeals said that:

Fletcher's direct testimony was most damaging to [Perillo], not only as
it pertained to the question of guilt, but also asiit related to the special
punishment issues, particularly future dangerousness. Other than
testimony fromtwo Californiapolice officersthat [Perillo's] reputation
there for peaceableness was bad, in this cause the State would present
no new evidence at the penalty stage bearing on thisissue. Fletcher's
testimony was undeniably susceptible to interpretation as
demonstrating in appellant's attitude both before and after commission
of the offense a most "calculated and cold-blooded' bent. It was
imperative that [Skelton] neutralize the effect of that testimony, if he
could. (Emphasis added.)

Perillo, 758 SW.2d at 572 (internal citations omitted).
Faced with the decision of how to neutralize Fletcher’s testimony, Skelton did not

choose to attack her credibility and impeach her as a withess. The Court of Criminal

the state [Cdlifornia) is a material witnessin that prosecution,” and (3) his or her presence will be
required for a specified number of days. CAL. PENAL CODE § 1334.2. At a hearing, the judge will
determine if (1) the witness is materia and necessary; (2) whether requiring the witness to testify in
the other state will cause him or her under hardship; and (3) whether the laws of the other state will
protect the witness from arrest and service of civil and criminal process. 1d.
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Appeals itsalf recognized that Skelton's cross-examination of Fletcher was not rigorous.™
Perillo v. State, 758 S.W.2d 567, 572 (Tex. Crim. App. 1988). Rather, Skelton chose to
portray both Fletcher and Perillo as victims, manipulated by the evil Briddle.

The district court held that “ Skelton’s decision not to engage in impeachment or
rigorous cross-examination of Fletcher at Perillo’'s trial was a reasonable trial strategy
supported by sound professional judgment.” However, thisisthewronglegal standard. The
proper question is whether some plausible defense strategy or tactic might have been
pursued, but was not, because of the conflict of interest. Supralll(B).

Skelton had another plausible defense strategy that he could have used: he could have
attacked Fletcher’s credibility and attempted to impeach her testimony. In her petition,
Perillo identifies at least six particular items which Skelton could have used to impeach

Fletcher.®? This aggressive strategy could have led the jury to believe at least two things:

11 Skelton did not perform much better when Fletcher was being directly examined by the
State. Skelton did not object even once to her testimony.

2 |n her federal habeas petition, Perillo alleged that:

(a) Skeltonfailed to mention or adduce evidencethat at thetime of her arrest, Fletcher
had blood on her jeans. This evidence would have shed doubt on Fletcher’s credibility and
ontheveracity of her statementsthat she did not participateinthe crimefor which Ms. Perillo
was tried.

(b) Skelton failed to point out to the jury that Ms. Perillo turned Fletcher in to the
police, giving Fletcher a motive for incriminating Ms. Perillo. This evidence would have
impeached Fletcher’ s testimony.

(c) Skelton falled to impeach Fletcher's inconsistent testimony that Fletcher told
Denver police that the last time she saw Banks he let her off on the freeway and that asfar
as she knew, Bankswas alive and well. Fletcher’s statement substantially conflicts with her
testimony at Ms. Perillo’strial. The inconsistent statement, presented at
Briddle stria, would have shed doubt on Fletcher’s credibility.

(d) Skelton failed to dicit testimony that the only fingerprintsidentified in the entire
trial were Fletcher’'s. By failing to identify the fingerprint match, Skelton prejudiced the jury
against Ms. Perillo by suggesting they were her fingerprints instead of Fletcher’s.

(e) Skeltonincriminated M s. Perillo by diciting testimony from Fletcher regarding Ms.
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(1) Fletcher’srole in the murder was not as passive as she implied and (2) Fletcher held a
grudge against Perillo because it was Perillo’s confession that caused her arrest. This
certainly could have led the jury to discount Fletcher’ stale about Perillo’s cruelty and cold-
heartedness. |mpeaching Fletcher might not have gotten Perillo acquitted, but, thetrial was
not about guilt, it was about punishment. With Perillo’s confession, the only real issue in
the trial was whether Perillo would be sentenced to death. Impeaching Fletcher certainly
could have caused the jury to answer “No” on the specia punishment issues, especially the
one about future dangerousness. The Court of Crimina Appeals noted that the only real
evidence the State presented on future dangerousness came from Fletcher. Perillo, 758
SW.2d at 572.

We must remember that under Cuyler theissueis not what wasthe best strategy, but
whether there was a plausible defense strategy that might have been pursued but was not,
because of the conflict of interest. It is difficult to believe that impeaching the star state
witness would not be a plausible defense strategy.

Impeaching Fletcher wasaplausible defense strategy, but Skelton’ srepresentation of
her precluded him from adopting it. Instead, he chose the only strategy consistent with his
dual representation of Fletcher and Perillo. Skelton’ sduty of loyalty to Fletcher stopped him

from considering a strategy that involved aggressively attacking Fletcher’s credibility.

Perillo’s alleged participation in avariety of extraneous offenses.

(f) Skelton protected Fletcher from a rigorous cross-examination by reviewing his
cross-examination with Fletcher prior to her testimony.

(Emphasisin original; internal citations omitted).
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Skelton’ s plan of making Fletcher and Perillo appear sympathetic “was not afree choice of
strategy. It wasthe only course open.” Foxworth v. Wainwright, 516 F.2d 1072, 1079-80
(5th Cir. 1975).%3

V. CONCLUSION

Perillo is claiming that her Sixth Amendment right to counsel was violated because her
attorney at her capital murder trial, Jm Skelton, had an actual conflict of interest. Perillo sought
discovery and an evidentiary hearing at the federal district court, but they were denied.

In order to be entitled to discovery and an evidentiary hearing, a federal habeas corpus
petitioner must show (1) that thereisafactual disputethat, if resolved in the petitioner'sfavor, would
entitlehimto relief and (2) the State has not afforded the petitioner afull and fair evidentiary hearing.
The state habeas corpus court did not make any factfindings relevant to Perillo's conflict of interest
clam. Even if any factfindings were made, they were not the product of afull and fair evidentiary
hearing. Perillo has shown that there is a factual dispute about Skelton's representation of both
Fletcher and Perillo during the time of Fletcher's subpoena hearing in Cadlifornia. If the dispute is
resolved in Perillo's favor, sheisentitled to relief because Skelton's actions created an actual conflict
that adversely affected Perillo. Therefore, the district court erred in not allowing discovery and an
evidentiary hearing. The judgment of the district court is VACATED and the case is
REMANDED for appropriate discovery and an evidentiary hearing. Wereiteratethat wedo

not mean to suggest to the district court, what result it should reach on remand, following the

hearing.

13 We are disturbed by what is an uncontroverted fact in the habeas record, i.e. that upon her
return to Texas to testify in Perillo's second tria, Fletcher stayed at the home of Skelton the night
before her testimony was given. Skelton and the State attempted to rationalize the propriety of this
conduct onthebasisof the"friendship" which devel oped between Fletcher and Skeltonwhen Skelton
represented Fletcher in her aggravated robbery trial and which was later evidenced by Skelton going
to Cdiforniato "give Fletcher away" at her second marriage. But that rationalization smply confirms
the redlity of the conflict of interest position in which Skelton placed himself.
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GARWOOD, Circuit Judge, concursin the result.
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