United States Court of Appeals,
Fifth Grcuit.
No. 94-20690.
TEXAS MEDI CAL ASSOCI ATION, et al., Plaintiffs-Appellants,
V.
AETNA LI FE | NSURANCE COMPANY, et al., Defendants-Appell ees.
April 11, 1996.

Appeal from the United States District Court for the Southern
District of Texas.

Before KING DAVIS and SMTH, C rcuit Judges.

KING Crcuit Judge:

The Texas Medical Association, the Harris County Medi cal
Society, and five individual doctors brought suit against Aetna
Life I nsurance Co. and other affiliated conpanies chall enging the
doctors' deselection fromAetna' s preferred provi der organi zati on.
The district court granted summary judgnent in favor of Aetna on
the grounds that Texas |aw does not provide a private cause of
action to enforce Texas admnistrative regulations governing
preferred provider health insurance plans. W affirm

| . BACKGROUND
A. FACTS

On Novenber 24, 1993, the Texas Medical Association ("TMA"),
the Harris County Medical Society ("HCMS'), and Drs. Peter
Benj am n, Robert Mai denberg, Reginald T. Chelvam Harold J. Fields,
and Jesus R Portela (the "doctors") (collectively, t he
"appel lants") sued Aetna Life Insurance Co. ("Aetna Life
| nsurance"), Aetna Health Plans of Texas, Inc. d/b/a Partners
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National Health Plan ("Aetna Health Plans"), and Aetna Health
Managenent ("Aetna Heal th Managenent"). The suit arose out of the
follow ng facts:

The appellants are five physicians who practice nedicine in
Houst on, Texas—Benj am n, Mai denber g, Chel vam Fi el ds, and
Port el a—and t wo physi ci ans' associ ati ons—FMA and HCMS. ! Aetna Life
I nsurance i s a commerci al insurance carrier that sells, anong ot her
i nsurance products, preferred provider plans—group health i nsurance
policies that provide a higher |evel of insurance coverage to the
insured if the insured obtains health care services from a
preferred provider. Policyholders in preferred provider plans are
free to choose doctors who are not preferred providers, but they
W ll receive a lower |evel of benefits if they do so. To establish
a network of preferred providers, conmercial insurers such as Aetna
contract with sel ected physicians, hospitals, and other providers,
creating a preferred provider organization ("PPO'). Aetna Health
Managenent provi des services to Aetna Life I nsurance's Houston area
PPO. The doctors were nenbers of Aetna's PPO

On Septenber 1, 1993, Aetna notified each of the doctors in
witing that his participation in the PPO would be termnated in
ni nety days, effective Decenber 31, 1993. The preferred provider

contracts between the doctors and Aetna provided that, upon ninety

lAet na argues that TMA and HCMVS | ack standing to maintain
this suit. Although standing is ordinarily a threshold issue,
because we affirmthe district court's summary judgnent on the
ground that the doctors cannot nmaintain a private cause of action
to enforce the PPOrules, it is unnecessary for us to address the
organi zati onal standing of TMA and HCMVS.
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days' witten notice, either party could term nate the agreenent at
any time without cause (the "term nation w t hout cause" provision).
In Novenber 1993, Aetna provided additional information to the
doctors by letter regarding the criteria used in the evaluation and
the reasons for their desel ection.

Aetna further advised the doctors in the Novenber letters
that, upon their request, they would be entitled to review of the
desel ection decision. Aetna provides desel ected doctors with two
|l evels of review as a matter of corporate policy. First, a doctor
conpl ai ni ng about desel ection can neet wth the network nmanager and
medi cal director. |If the problemis not resolved at this neeting,
t he doctor can have his desel ection revi ewed by the chi ef executive
officer of the PPO, who relies on advice froman advi sory panel of
doctors.

O the five doctors bringing this action, only Dr. Benjamn
participated in the first level of Aetna's offered review process.
Aet na deci ded to uphold Dr. Benjam n's deselection. Following this
first level review, Aetna advised all five doctors that an advi sory
panel review was scheduled for Novenber 30, 1993. The doctors
refused to participate in the advisory panel review because Aetna
would only allow them to present witten information to the
advi sory panel, and would not allow them to appear personally or
t hrough counsel before the panel.

The doctors, along wwth TMA and HCMS, filed suit on Novenber
24, 1993, claimng that their deselection fromAetna' s PPO and the

"term nation w thout cause" provisions of their preferred provider



contracts violate Texas admnistrative regulations governing
preferred provider plans. After suit was filed, Aetna postponed
t he Novenber 30 advisory panel review at the doctors' request, to
allowthe doctors sufficient tine to prepare and participate in the
revi ew process.

On Decenber 14, 1993, Aetna provided the doctors wth
additional information regarding their desel ection, including the
procedure for the panel review, summary nmatrices containing the
i nformati on upon which the desel ecti on was based, a description of
the deselection criteria, and an explanation of the nethodol ogy
used in maki ng desel ection decisions. On January 12, 1994, Aetna
i nformed the doctors that the advi sory panel reviews were schedul ed
for January 17 or 18, 1994. On January 17, 1994, the doctors
informed Aetna that they were declining to attend the advisory
panel reviews. Aetna then infornmed the doctors that the advisory
panel woul d nonet hel ess convene on January 18, 1994, and again
invited their participation.

The January 18, 1994 advisory panel net and recommended the
reinstatenent of Dr. Portela and the conditional reinstatenent of
Dr. Benjam n, dependant upon his response to a patient conplaint.
The advi sory panel did not recommend that Drs. Fields, Midenberg,
and Chel vam be reinstated. Aetna accepted all of the non-binding
recommendati ons of the advisory panel and notified the doctors of
its reinstatenent decisions by letter dated January 31, 1994.

B. PROCEDURE
On Novenber 24, 1993, the appellants filed suit against the



three Aetna defendants in the 165th District Court of Harris
County, Texas. They sought to enjoin Aetna fromtermnating the
doctors' preferred provider contracts and sought a declaratory
judgnent that the "term nation w thout cause" provisions in their
contracts were void and unenforceabl e because these provisions
vi ol ated Texas regulations governing the operation of PPGs, 28
Tex. Adm n. Code 8§ 3.3701-3.3705 (the "PPO rules"). The appellants
al so all eged that the doctors' term nations violated the PPO rul es
because they were not acconpani ed by reasonabl e due process.

On January 26, 1994, the appellants voluntarily dism ssed
their suit against Aetna Health Plans. Subsequently, the renaining
defendants, Aetna Life Insurance and Aetna Health Managenent
(collectively, "Aetna"), renoved the case to the United States
District Court for the Southern District of Texas pursuant to 28
U S C 8§ 1441(b), based on diversity of citizenship. On February
4, 1994, the district court denied the appellants' notion for a
tenporary injunction of the doctors' deselection from the PPO
Aetna then filed a notion for summary judgnent. On May 31, 1994,
a magi strate judge entered a nenorandum opi ni on reconmendi ng t hat
the district court grant the summary judgnent notion, which the
district court adopted. On August 18, 1994, the district court
entered final judgnent in favor of Aetna. TMA, HCMS, and the
doctors filed a tinely notice of appeal.

C. THE D STRI CT COURT' S DECI SI ON
The district court granted sunmary judgnment for Aetna on the

ground that Texas | aw does not provide a private cause of actionto



enforce the PPOrules. The district court reasoned that "if any of
the provisions of 28 Tex.Adm n.Code 8§ 3.3703 is violated, 28
Tex. Adm n. Code § 3.3703(4) provides that enforcenent shall be
pursued in accordance with Article 21.21-2 of the Texas |nsurance
Code. " Article 21.21-2 gives the Texas Board of Insurance
authority to investigate alleged violations of the Insurance Code
and determ ne appropriate sanctions and penalties. Tex.lns. Code
Ann. art. 21.21-2 8 6 (Vernon Supp.1996). The court found that
"both 28 Tex.Adm n.Code 8§ 3.3703 and Article 21.21-2 of the
| nsurance Code clearly indicate that the Texas Board of I|nsurance
is the only party responsible for assuring that insurers conply
w th 28 Tex. Adm n. Code § 3.3703." Additionally, the court rejected
the argunent that the doctors could pursue their clains of
viol ations of the PPO rul es under Tex.lns.Code Ann. art. 21.21 §8
4(7)(b) and 16, reasoning that 28 Tex.Adm n.Code 8 3.3703(4)
explicitly sets forth the nethod whereby its provisions may be
enforced, and that sections 4(7)(b) and 16 are not applicable to
the doctors' conplaints that they have been unfairly term nated
under the provisions of their preferred provider contracts. The
court concluded that Aetna's notion for sunmary judgnment shoul d be
grant ed because Texas | aw provides no private cause of action for
the conduct alleged by TMA, HCVMS, and the doctors.
1. STANDARD OF REVI EW

We review the grant of a sunmary judgnent de novo, applying

the sane criteria used by the district court inthe first instance.

Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th G r.1994);



Conkling v. Turner, 18 F.3d 1285, 1295 (5th Cr.1994). Sunmmary
judgnent is proper "if the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as
a matter of law" Fed.R Cv.P. 56(c). Wether Texas | aw provides
appellants with a private cause of action to enforce the PPO rul es
is a pure question of law, for which summary judgnent is proper.
Sheline v. Dun & Bradstreet Corp., 948 F.2d 174, 176 (5th
Gir.1991).
[11. DI SCUSSI ON
The appellants argue that the district court erred in
granting summary judgnent in favor of Aetna on the ground that
Texas | aw does not provide a private cause of action to enforce
violations of the PPOrules. First, they contend that even if no
private cause of action exists, the doctors are entitled to a
decl arat ory judgnent concerning their "contract rights" and rel ated
injunctive relief. Second, the appellants argue that they can
chal | enge Aetna's all eged viol ations of the PPOrul es under Article
21.21, 8§ 16(a) of the Texas |Insurance Code as unfair or deceptive
acts or practices in the business of insurance. Third, the
appel lants claimthat they can chall enge Aetna's violations of the
PPO rul es under Article 21.21, 8 4(7)(b) as unfair discrimnation
in the business of insurance.
Aetna responds that the district court properly granted

summary judgnent because no private cause of action by which



appel l ants can enforce alleged violations of the PPO rul es exists
under Texas |law. Aetna argues that 28 Tex.Adm n. Code 8§ 3.3703(4)
provi des the exclusive enforcenent nmechanismfor violations of the
PPO rul es. Aetna contends that the appellants, by characteri zing
their suit as a request for a declaratory judgnment of their
"contract rights,"” and by additionally arguing that the PPO rul es
are incorporated into their contracts as a matter of |law, nerely
attenpt to circunvent the exclusive enforcenment nechanism of 8§
3.3703(4). Aetna also contends that the private causes of action
provided by Texas Insurance Code Article 21.21, 88 16(a) and
4(7)(b) are inapplicable to the appellants' allegations that the
doctors' deselection fromAetna's PPO viol ates the PPO rul es.?
A. THE PPO RULES

The Texas Departnent of Insurance (fornerly the State Board of
| nsurance) pronulgated adm nistrative regulations governing the
operation of preferred provider health insurance plans—+the PPO
rul es—which are codified in the Texas Adm nistrative Code, title
28, sections 3.3701-3. 3705. See 11 Tex. Reg. 2810 (1986). The
regul ations apply to a health insurance plan in which an insurer
"provides through its health insurance policy for the paynent of a
| evel of coverage which is different from the basic |evel of

coverage provided by the health insurance policy, if the insured

2The parties raise additional arguments concerning the
merits of this case—whether the doctors' deselection fromAetna's
PPO and the "term nation w thout cause" provisions of their
preferred provider contracts violate the PPOrules. W do not
address these argunents because we agree with the district court
that Texas | aw provides no private cause of action to the
appel l ants for enforcenent of the PPO rul es.
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uses a preferred provider." 28 Tex. Adm n. Code 8§ 3.3701. Section
3.3703 provides that a preferred provider plan shall not be
considered wunjust or wunfair discrimnation under the Texas
| nsurance Code if it conplies with these rules. 28 Tex. Adm n. Code

8§ 3.3703. The portion of 8§ 3.3703 relevant to this appeal

provi des:
(1) physicians ... may apply for and shall be afforded a fair,
reasonabl e, and equival ent opportunity to becone preferred
provi ders. Such designation shall not be wunreasonably
W t hhel d. | f such designation is withheld relating to a

physi ci an, the insurer shall provide a review nechani smthat
i ncor porates an advisory role only by a physici an panel of not
| ess than three physicians ..

(2) the ternms and conditions of the contract between the
i nsurer and the preferred providers shall be reasonabl e, shal
not violate any |aw or any section of this subchapter, shal
be based solely on economc, quality, and accessibility
considerations, and shall be applied in accordance wth
reasonabl e busi ness judgnent. ...

| d. In addition to the requirements of 8§ 3.3703, § 3.3705(2)
mandat es that:

Every contract by an insurer with a physician or physician

group shall have a nechanismfor the resolution of conplaints

initiated by the insured, physi ci ans, or physi ci an
organi zati on. Such nechani smshall provi de for reasonabl e due
process which includes an advisory role only by a physician
panel selected in the manner provided in 8 3.3703(1) of this
title (relating to Requirenents)....

28 Tex. Adm n. Code 8§ 3.3705(2).

The appellants contend that the "term nation w thout cause"
provi sions of the doctors' preferred provider contracts violate §
3.3703(2) (requiring contract terns to be based sol ely on econom c,
quality, and accessibility considerations) and 8 3.3705(2)
(requiring that every preferred provider contract provide for
reasonabl e due process in connection with any conplaint by the
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physician). Additionally, they argue that the doctors' desel ection
from Aetna's PPO violates 8 3.3703(1) because it was not
acconpani ed by reasonabl e due process. Section 3.3703(4) controls
the treatment of violations of the PPO rules. This section
provi des that:

inaddition to all other contract rights, violations of these

rules shall be treated for purposes of conplaint and actionin

accordance with the Insurance Code, Article 21.21-2, and the
provisions of that article shall be utilized insofar as
practicable, as it relates to the power of the board [now

Departnent], hearings, orders, enforcenent, and penalties....
28 Tex. Adm n. Code 8§ 3.3703(4). The district court concluded that
8§ 3.3703(4) precludes the existence of a private cause of actionto
enforce the PPO rules by establishing that action under Texas
| nsurance Code Article 21.21-2 shall be the exclusive enforcenent
mechani smfor these rules. W agree.

Texas I nsurance Code Article 21.21-2 8 6(a) authorizes the
State Board of I nsurance (nowthe Texas Departnment of |Insurance) to
ensure conpliance with the I nsurance Code. Tex.Ilns.Code Ann. art.
21.21-2 § 6(a) (Vernon Supp.1996). Texas courts have repeatedly
hel d that no private cause of action exists under article 21.21-2.
See, e.g., Allstate Ins. Co. v. Witson, 876 S.W2d 145, 148
(Tex.1994); Maryland Ins. Co. v. Head Indus. Coatings & Servs.
Inc., 906 S.W2d 218, 225 (Tex.App.—TFexarkana 1995, no wit);
Progressive County Mut. Ins. Co. v. Boman, 780 S.W2d 436, 437 n.
1 (Tex. App. Fexarkana 1989, no wit) (noting that "[t]he Unfair
Clains Settlenent Practices Act [article 21.21-2] does not purport
to give individuals a private cause of action. Rat her, it

aut hori zes the State Board of Insurance to investigate and inpose
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sanctions ..."); Cantu v. Wstern Fire & Casualty Ins. Co., 716
S.W2d 737, 741 (Tex. App. —<€orpus Christi 1986), wit ref'd. n.r.e.
per curiam 723 S.W2d 668 (Tex.1987). Because § 3.3703(4) refers
solely to section 21.21-2 for the manner in which the PPOrul es may
be enforced, the appellants may not bring a judicial action to
privately enforce the PPO rules.?

The appellants argue that, despite the reference of §
3.3703(4) to Article 21.21-2 for enforcenent of the PPOrul es, they

may seek a declaratory judgnent of their "contract rights," and

3Since oral argunent, the Texas Departnent of |nsurance has
adopt ed anendnents to the PPO rul es supporting our concl usion
that 8 3.3703(4) provides that the exclusive enforcenent
mechanismfor the PPOrules is admnistrative action by the Texas
Departnent of | nsurance under Tex.lns.Code Ann. art. 21.21-2 §
6(a). Although 8 3.3703(4) itself remains unchanged, 8§ 3.3701,
defining the scope of the PPO rules, has been anended effective
Decenber 6, 1995 to include the follow ng | anguage:

These sections do not create a private cause of action
for damages or create a standard of care, obligation or
duty that provides a basis for a private cause of
action. These sections do not abrogate a statutory or
comon | aw cause of action, adm nistrative renmedy or
def ense ot herw se avail able. ..

20 Tex. Reg. 9853, 9862 (1995). O course, in deciding this
case, we consider the regulations in effect at the tinme of
the doctors' deselection fromAetna's PPO. However, these
anmendnents are rel evant because, in its comments on the
anendnents to section 3.3701, the Texas Departnent of

| nsurance stated that:

Agency Response: This | anguage does not change any
existing |law but only enphasi zes that these rules are
admnistrative rules. Violation subjects the violator
to adm nistrative action by the comm ssioner but does
not affect private causes of action. |n other words,
these rules cannot formthe basis of a private |awsuit,
nor can they dimnish other rights of action or

def enses. ...

20 Tex.Reg. 9853, 9854 (1995).
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pursue relief through the private causes of action avail abl e under
Texas Insurance Code Article 21.21 88 16(a) and 4(7)(b).
B. DECLARATORY JUDGVENT

The appell ants argue that, even if no private cause of action
exists, they are entitled to a declaratory judgnent regarding their
“contract rights," relying on the introductory |anguage in 28
Tex. Adm n. Code 8§ 3.3703(4) ("in addition to all other contract
rights") and the Texas Uniform Declaratory Judgnent Act,
Tex. G v. Prac. & Rem Code Ann 88 37.001-37.011 (Vernon 1986). They
seek a declaration that the "term nation w thout cause" provisions
of the doctors' preferred provider contracts are unenforceable in
I ight of 28 Tex. Adm n. Code § 3.3703(2) (requiring contract terns to
be based solely on economc, quality, and accessibility
considerations) and 8 3.3705(2) (requiring that every preferred
provi der contract provide for reasonabl e due process in connection
with any conplaint by the physician). Addi tionally, they argue
that the PPOrules forma part of the doctors' preferred provider
contracts as a matter of |law, and therefore their desel ection from
Aetna's PPO violated their "contract rights" because the
desel ection violated 28 Tex. Adm n. Code 88 3.3703 and 3. 3705.

Al t hough appellants claim to desire a declaration of their
contract rights, in actuality, they are requesting the court to
apply the requirenents of the PPO rules to invalidate their
desel ection from Aetna's PPO. They characterize their claimas a
private contract dispute; however, they do not allege a breach of

contract, nor do they seek an interpretati on of uncl ear contractual
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provi si ons. Rat her they seek a declaration that a provision of
their contract is unenforceabl e because it is prohibited by the PPO
rules and further that the requirenents of the PPO rules are
incorporated into their contracts as a matter of | aw.
Additionally, the appellants claim that they are entitled to
"related injunctive relief.” Therefore, they seek to directly
enforce conpliance with the PPO rul es.

Violations of the PPO rules, by their own terns, nust be
treated for conplaint and action in accordance with Article 21.21-2
of the Texas I|nsurance Code; the appellants cannot nmaintain a
declaratory judgnent action which would in effect require this
court to enforce the PPO rules. See Cowan Boat Transfer, Inc. v.
Texas Enpl oynent Conmin, 789 S. W 2d 405, 407 (Tex. App. -Austi n 1990,
wit dismid by agr.) (holding that where the I|egislature has
provi ded an exclusive renmedy for an alleged wong, the right to
mai ntain a declaratory judgnent action is barred); see also Al anp
Express, Inc. v. Union City Transfer, 158 Tex. 234, 309 S. W 2d 815,
827 (1958). Appellants cannot circunvent the procedure provi ded by
8§ 3.3703(4) by characterizing their request for enforcenent of the
PPO rul es as a request for a declaration of their contract rights
and "related injunctiverelief." Therefore, we hold that the Texas
Uni f orm Decl aratory Judgnent Act does not provide the appellants
with a cause of action by which to enforce violations of or ensure
conpliance with the PPO rul es.

C. ARTICLE 21.21, SECTION 16(A)

Appel l ants additionally argue that, despite the | anguage of
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§ 3.3703(4), enforcenent by the Texas Departnent of |Insurance under
Article 21.21-2 is not the exclusive renedy for enforcenent of the
PPO rul es. Appel l ants contend that, because the PPO rules were
promul gated under Article 21.21 of the Texas |nsurance Code, as
well as Article 21.21-2, they can pursue a renedy for violation of
the PPO rules through Article 21.21, § 16(a).
Section 16(a) provides:
Any person who has sustained actual damages as a result of
anot her engaging in an act or practice declared in section 4
of this Article or inrules or regulations |awful |y adopted by
the Board [now Texas Departnent of Insurance] under this
article to be unfair nethods of conpetition or wunfair or
deceptive acts or practices in the business of insurance ..
may mai ntain an acti on agai nst the person or persons engagi ng
in such acts or practices.
Tex.Ins.Code Ann. art. 21.21 § 16(a) (Vernon Supp.1995).*
Appel  ants argue that because the doctors have sustained actual
damage as a result of Aetna's deselection in violation of the PPO
rules, they are entitled to pursue injunctive and "other relief"
under Tex.lns.Code Ann. art. 21.21 § 16(b) (Vernon Supp.1996).
Aet na responds that appell ants have no private cause of action
under Article 21.21 § 16(a) as a matter of |aw because (1) Texas
| aw does not declare a violation of the PPOrules to constitute an

unfair nmethod of conpetition or an unfair or deceptive act or

practice, (2) the doctors are not "persons" for purposes of Article

“This section has recently been anended by Acts 1995, 74th
Leg., Ch. 414, § 13, effective Septenber 1, 1995. See
Tex.Ins.Code Ann. art. 21.21 § 16(a) (Vernon Supp.1996). The
anmended 8 16(a) no |longer provides a private cause of action to a
person injured by an act or practice declared to be an unfair
met hod of conpetition or an unfair or deceptive trade or practice
inrules or regul ati ons adopted by the Texas Departnent of
| nsurance. |d.
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21.21 8§ 16(a), and (3) the doctors have not suffered any actua
damages as a result of any conduct prohibited by Article 21.21 §
16(a).

Al t hough t he | anguage of § 16(a) provi des a cause of action to

"any person," the right to sue under 8§ 16(a) has been limted by
Texas courts to persons in privity of contract with the insurer on
an insurance policy or an intended beneficiary of an insurance
policy. In re Burzynski, 989 F.2d 733, 740 (5th G r.1993);
Shelton Ins. Agency v. St. Paul Mercury Ins. Co., 848 S.W2d 739,
744 (Tex. App. —€orpus Christi 1993, wit denied) (stating that "no
authority exists to extend the neaning of the term "person,' as
found in art. 21.21, beyond one who was either an insured or an
i ntended beneficiary of the policy"); CNA Ins. Co. v. Scheffey,
828 S.wW2d 785, 791 (Tex.App.—Tdexarkana 1992, wit denied);
Chaffin . Transanerica Ins. Co. , 731 S.W2d 728, 731
(Tex. App. —Houston [14th Dist.] 1987, wit ref'd n.r.e.). The
doctors are neither in privity of contract with Aetna on an
i nsurance policy nor intended beneficiaries of an i nsurance policy.
Therefore, the appell ants cannot maintain a suit under Tex.|ns. Code
Ann. art. 21.21 § 16(a). Because we determ ne that the doctors are
not "persons" within the neaning of 8§ 16(a), we do not address
Aetna's additional argunents that violations of the PPOrules are
not declared to be unfair nethods of conpetition or unfair or
deceptive acts or practices and that the doctors have not suffered
any actual danmages.

D. ARTI CLE 21.21, SECTI ON 4(7)(B)
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Finally, appellants argue that, despite 8§ 3.3703(4), they can
pursue a private cause of action for violations of the PPO rules
under former Texas |Insurance Code Article 21.21 8§ 4(7)(b) (Vernon
Supp. 1995).° Forner Texas Insurance Code Article 21.21 section
4(7)(b) prohibits wunfair discrimnation in the business of
i nsur ance. Tex.Ins.Code Ann. art. 21.21 8§ 4(7)(b) (Vernon
Supp. 1995). Unfair discrimnation is defined as:

Making or permtting any wunfair discrimnation between

individuals of the sane class and of essentially the sane

hazard i n t he anmount of prem um policy fees, or rates charged
for any policy or contract of accident or health insurance or
in the benefits payable thereunder, or in any of the terns or
condi tions of such contract, or in any ot her manner whatever.
| d. The district court held that "there is no indication that
section 4(7)(b) is in any way inplicated by Plaintiffs
al l egations" because the "Plaintiffs claim that they have been
unfairly termnated under the provisions of their preferred
provi der contracts, not that they have been unfairly discrimnated
against in terns of policy premuns, rates or fees." W agree.

On appeal, the doctors argue for the first tinme that their
deselection resulted in unfair discrimnation to their patients,
who are Aetna policyholders, and that the doctors suffered actual
damage because of this wunfair discrimnation against their
patients. Odinarily, we do not address argunents that were not
presented to the district court. See E.E O C v. dear Lake Dodge,
25 F. 3d 265, 270 n. 3 (5th Cr.1994). Even had the doctors raised

this argunent before the district court, they could not maintain an

*Texas | nsurance Code 8 4(7)(b) has recently been del eted.
See Acts 1995, 74th Leg., ch. 414 § 11, eff. Sept. 1, 1995.
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action agai nst Aetna under 8 4(7)(b). Awviolation of Article 21.21
8 4(7)(b) is an unfair practice that is actionable through Article
21.21 § 16(a), which provides a private cause of action to "any
person who has sustained actual damages as a result"” of an
insurer's unfair nmethod of conpetition or unfair or deceptive act
or practice. See Tex.Ins.Code Ann. art. 21.21 8 4 (defining the
actions described in the subsections as "unfair nethods of
conpetition and unfair and deceptive acts or practices in the
busi ness of insurance"); 8§ 16(a) (Vernon Supp.1995). W have
al ready decided that the doctors are not "persons" wthin the
meani ng of 8§ 16(a). See Burzynski, 989 F.2d at 740. Therefore,
appel lants may not bring a private cause of action to enforce the
PPO rul es under former Article 21.21 8§ 4(7)(b). Accordingly, we
conclude that the district court properly granted summary judgnent
to Aetna on the grounds that Texas | aw does not provide a private
cause of action for enforcenent of the PPO rul es.
| V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's

summary judgnent in favor of Aetna.
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