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Appeal from the United States District Court for the Southern
District of Texas.

Before JONES and PARKER, Circuit Judges, and KAZEN, District
Judge.

EDITH H JONES, G rcuit Judge:

In this insurance coverage dispute, the district court granted
summary judgnent for Constitution State Insurance Co., denying
coverage to the i nsureds, Iso-Tex, Inc., |Iso-Tex D agnostics, Inc.,
and Bio-Tex Laboratories, 1Inc. (hereinafter, "lso-Tex") for
liability to individuals injured by nuclear waste stored at |so-
Tex's facilities. Wth the case submtted in part on an Agreed
Stipulation of Facts, the district court relied upon an absol ute
pol lution exclusion in the policy. | so- Tex appeal s, suggesting
t hat the pollution exclusion does not apply to nuclear risks, or is
anbi guous and should be interpreted inits favor. W do not agree
and therefore affirm

| . Factual Background

The insureds are in the business of handling, transporting,

"‘District Judge of the Southern District of Texas, sitting
by desi gnati on.



storing, and disposing of radioactive nedical waste. | so- Tex
di sposes of the radioactive nedical waste by storage on its
prem ses in Friendswood, Texas. | so-Tex held three commercia
general liability policies from Constitution State. The parties
agree that two of those policies do not apply, and coverage is
sought only under Policy No. CP 119455 ("the policy").

| so- Tex was sued in a Texas state district court by plaintiffs
al l eging wongful death, personal injuries and "survivor" clains
"resulting fromlso-Tex's all eged deposit of "enornous quantities
of hazardous radioactive materials ... in close proximty to the
plaintiff's [sic] residences w thout the know edge or warning to

the plaintiffs.' Stipulated Facts, § 3. Judgnent was entered
agai nst |so-Tex for $7,000,000. Constitution State deni ed coverage
for the clains in that |awsuit, spawning this case.

The policy contained a "Nuclear Energy Liability Exclusion
Endorsenent (Broad Form" and an "Absolute Pollution Exclusion."”
While the district court ruled that the "Nuclear Energy Liability
Excl usi on Endorsenent” did not exclude coverage for the claimin
the wunderlying lawsuit, she also decided that the "Absolute
Pol | uti on Exclusion"” did bar coverage, and granted the insurer's

nmotion for summary judgnent.

1. D scussion

The interpretation of an insurance contract, including the
gquestion whether the contract is anbiguous, is a lega
determ nation, which, Ilike the court's sunmary judgnent, is
revi ewed de novo on appeal. National Union Fire Ins. Co. v. Kasler

Corp., 906 F.2d 196, 198 (5th Cr.1990). In Texas, 1nsurance



contracts are interpreted by the sane rul es as are ot her contracts.
Forbau v. Aetna Life Ins. Co., 876 S.W2d 132, 133 (Tex.1994). |If
an insurance policy is worded so that it can be given only one
reasonabl e construction, it will be enforced as witten. State
FarmFire & Cas. Co. v. Reed, 873 S.W2d 698, 699 (Tex.1993). Only
where a contract of insurance is susceptible to nore than one
reasonable interpretation nust there be resort to the rule
requiring adoption of the interpretation nost favorable to the
insured. 1d.

The "Absolute Pollution Exclusion"! contained in the policy
reads as foll ows:

EXCLUSI ON-ALL POLLUTI ON ( ABSCOLUTE) 2

Thi s insurance does not apply to:

(1) "Bodily injury" or "property danmage" arising out of the

permanent or transient contam nation of the environnent by

pol | ut ants.

(2) Any | oss, cost, or expense arising out of any governnent al

direction or request that you test for, nonitor, clean up
renove, contain, treat, detoxify or neutralize pollutants.

The District Court's wording of the provision in its Order
of March 3, 1994 was incorrect, but not materially so.

| so- Tex argues that the "Absolute Pollution Exclusion”
was not contained in the "Stipulated Facts" and was
therefore inproperly considered by the district court.
However, the exclusion appeared in the policy, which was an
exhibit to the stipulated facts. No nbre was necessary to
put the policy into the record. The district court
specifically found that the insurer had appropriately
preserved this argunent by raising it in its original
conpl ai nt.

District Court's Order of Novenber 16, 1993, p. 1-2.
2The insurer added the followi ng words in bold, capital

letters at the top of the page: "TH S ENDORSEMENT CHANGES THE
POLI CY. READ I T CAREFULLY."



Pollutants neans any solid, liquid, gaseous, or thernal
irritant or contam nant, including snoke, vapor, soot, funes,
acids, alkalis, chem cal and waste. Waste includes materials

to be recycled, reconditioned or reclained.
| so- Tex argues that the policy exclusion does not cover
bi omedi cal nucl ear waste as a matter of law, or alternatively that
the clause is anbiguous. |Iso-Tex first avers that "nucl ear waste
as handled by Iso-Tex has not been shown to be pollution.™
However, the definition of pollution in the above cl ause i ncl udes

any ... contamnant, including ... waste." The parties have

stipulated that |Iso-Tex 1is in the business of handling,
transporting, storing, and disposing of nedical waste."
| so- Tex next contends that if its bionedical nuclear waste

wer e consi dered "pol lution," then there woul d have been no need for
t he separate "Nucl ear Energy Liability Excl usion Endorsenent (Broad
Form" found in the policy in question. This argunent holds no
wat er; the nucl ear exclusion only applies to "nuclear material" at
a "nuclear facility" or to injuries for which the insured is also
insured by "a nuclear energy liability policy issued by the Nucl ear
Energy Liability Insurance Association." Stipulated Facts, § 9.
This exclusion does not apply to |Iso-Tex, whose activities, as
found by the district court, do not involve "nuclear nmaterial" of
that type, and whose operations do not fall within the definition
of a "nuclear facility." Further, 1Iso-Tex's nuclear liability
carrier denied coverage under a separate nuclear policy.
Accordingly, it is perfectly logical that Constitution State woul d
include both a nuclear liability exclusion for certain nuclear

operations that mght be covered by separate insurance, and an

"Absol ute Pollution Exclusion.” The two clauses excl ude separ at e,



but potentially overlapping types of conduct. The existence of a
nucl ear exclusion does not prove that |so-Tex's nuclear waste is
not pol |l ution.

| so-Tex further observes that its prior policies from
Constitution State contained "Absol ute Nucl ear Exclusion" clauses
applying to any "injury or damage to or arising out of any nucl ear
devi ce, radioactive material, isotope, ... or any other chem cal
el enent having an atom c nunber above 83 or any other nmaterial
having simlar properties of radioactivity." Because this
provi si on, which, Iso-Tex contends, would have excluded liability
for the underlying clains, was dropped fromthe subject policy, "it
woul d seen [sic] plausible that both parties understood the risk to
be i nsured to be the nuclear risk and that the "Absol ute Pol | ution
Excl usi on would not apply to that risk." |Iso-Tex seeks, in other
words, to manufacture an anbiguity from a conparison of the
previ ous and present policies. |1so-Tex supported this argunent in
the district court with reference to industry custom and the
clauses' requlatory history before the Texas | nsurance Board.

The problemw th this argunent is that it has been squarely
rejected by the Texas Suprene Court in interpreting a policy
containing a simlar "absolute pollution exclusion"

If a witten contract is so worded that it can be given

a definite or certain |legal neaning, thenit is not anbi guous.

Parol evidence is not adm ssible for the purpose of creating

an anbiguity.

| f, however, the contract is reasonably susceptible to
nmore than one neaning, it is anbi guous. Wether a contract is

anbi guous is a question of law for the court. Only where a

contract is first determned to be anbi guous may the courts

consider the parties' interpretations, and admt extraneous
evidence to determ ne the true neaning of the instrunent.



When the Ilanguage of the policy or contract is
susceptible to nore than one reasonable construction, it is
patently anbi guous. A patent anbiguity is evident on the face
of the contract. A latent anbiguity arises when a contract
whi ch is unanbi guous on its face is applied to the subject
matter with which it deals and an anbi guity appears by reason
of sone collateral matter. The circunstances surroundi ng and
underlying the contract are first applied to the subject
matter of the agreenent. If a latent anbiguity arises from
this application, parol evidence of the parties' true
intentions is adm ssible...

The anbi guity nust becone evident when the contract is
applied to the surrounding circunstances, not after paro
evidence is admtted to create an anbiguity.

National Union Fire Ins. Co. v. CBI Indus., Inc., --- SSW2d ----,
----, 38 Tex.Sup.Ct.J. 332, 1995 W 92215, *2 (Tex. March 2, 1995)
(citations and footnotes omtted, enphasis added). I n Nati onal
Union, the Texas Supreme Court reversed an internediate court
decision that had remanded for further discovery to examne a
potential |atent anbiguity in certain absolute pollution exclusion
clauses. The internedi ate court based its opinion on precisely the
sane "industry custom' and regul atory hi story di scussi on of fered by
| so-Tex in this case. Construing exclusions substantially simlar
to that in the policy sub judice? the Texas Suprene Court hel d:
Courts usually strive for uniformty in construing insurance
provi si ons, especially where, as here, the contract provisions

are identical across jurisdictions. Mst courts which have
exam ned the sane or substantially simlar absolute pollution

3The National Union policy before the State Suprene Court
st at ed:

This policy does not apply to ... any Personal [*3]
Injury or Property Danmage arising out of the actual or
t hreat ened di scharge, dispersal, rel ease or escape of

pol lutants, anywhere in the world; ... "Pollutants"
means any solid, liquid, gaseous or thermal irritant or
contam nant, including snoke, vapor, soot, funes,
acids, alkalis, chemcals and waste material. Waste

materials include materials which are intended to be or
have been recycled, reconditioned or reclained.



excl usi ons have concl uded t hat they are cl ear and unanbi guous.

"This pollution exclusion is just what it purports to

be—absolute ... Alcolac[, Inc. v. California Union Ins. Co.],

716 F. Supp. 1546, 1549 (D. Md.1989). W agree. The | anguage

in this pollution exclusion is clear and susceptible of only

one possible interpretation in this case.
ld. at *3, at ---- (enphasis added). Iso-Tex relied heavily on the
reasoning of the internediate court in its briefs to this court;
the reversal of that court's decision is fatal here.

Certainly, there is no "patent anbiguity" as that termis
defi ned by National Union, supra. See also, Tri County Svc. Co. v.
Nationw de Mut. Ins. Co., 873 S.W2d 719, 721 (Tex. App. —San Antoni o
1993, wit denied) ("On the basis of the plain |anguage of the
exclusion in question, virtually all courts in other jurisdictions
whi ch have considered such an exclusion have found that it
precludes all coverage of any liability arising out of the rel ease
of pollutants.” (enphasis inoriginal)). |so-Tex argues, however,
that the pollution exclusion is patently anbi guous when t he "wast e"
in question is nuclear waste, in part because nucl ear operations
are covered by a separate exclusion in this and other simlar
pol i ci es. | so-Tex cites no authority or rationale for the
di stinction. Gven the strict rules of construction against a
drafter, an insurance provider would be notivated to draft
over |l appi ng and redundant cl auses whi ch exclude coverage for the
same conduct. The existence of various "nuclear exclusions" in a
policy does not nmake them | ess conprehensive nor require that the
words "pollution" or "waste" be given other than their ordinary
meani ngs.

| so- Tex nmakes a rel ated argunent that anbiguity exists in the

meani ng of the word "waste" in the policy. Specifically, |so-Tex



contends that "[a] reasonable interpretation of waste woul d be that
it is mterial that is to be "recycled, reconditioned, or
reclaimed" and a pol lutant including any solid, |iquid, gaseous or
thermal irritant or contam nant, such as "snoke, vapor, soot,
fumes, acids, alkalis, chemcals' and not nuclear." This contrived
attenpt at a definition of waste is based on |Iso-Tex's earlier
argunent that the existence of other exclusions dealing wth
nuclear material necessitates the interpretation of the term
"pol lutants" to exclude all things nuclear. The cases cited by
| so- Tex are inapposite. The court in In Re Hub Recycling, Inc.,
106 B.R 372, 374 (D.N.J.1989) found coverage for a claim of
trespass from dunpi ng of construction debris because for waste to
be pollutant, it nust be anirritant or contamnant. Simlarly, in
West Bend Mutual Ins. Co. v. lowa Iron Wrks, Inc., 503 N.W2d 596,
600 (lowa 1993), the court found coverage for a claimarising out
of the dunping of clean sand. The I owa Suprene Court found "waste"
had a narrower neaning in the "Absolute Pollution Exclusion" than
it didin lowa's anti-dunping statute, and thus a claim arising
frominproper disposal of waste (under lowa | aw) was covered where
t he dunped waste was not an "irritant or contamnant.” In M nerva
Enterp. Inc. v. Bitumnous Cas. Corp., 312 Ark. 128, 851 S. W2d
403, 406 (1993), the Arkansas Suprene Court found coverage for a
claimof damage to a nobile hone fl ooded as a result of negligent
mai nt enance of a septic system because the exclusion did not apply
to "common household waste" but instead only to "industrial
pol lutants.” None of these hol dings benefits |so-Tex, because its

radi oacti ve waste was clearly a contam nant and | so- Tex cannot deny



that it is an "industrial polluter.”

Nei ther do we find this to be a case of "latent anbiguity" in
the application of the policy to the surroundi ng circunstances. As
in National Union, the stipul ated surroundi ng circunstances appear
to be fully devel oped and unprobl ematic. The underlying claimfor
bodily injury arose out of Iso-Tex's alleged contam nation of
residences with "waste."

| so-Tex has failed to produce any evidence of a patent or
latent anbiguity. Inlight of the Texas Suprene Court's holding in
National Union, the district court correctly interpreted the
"Absol ute Pollution Exclusion" and found that Constitution State
owes no coverage or indemity for the clainms for bodily injury
arising out of contam nation by nucl ear waste.*

Additionally, Iso-Tex clainms summary judgnent was i nproper
because Constitution State "m srepresented the type of policy Iso-
Tex was purchasing and shoul d be estopped from denyi ng coverage."
As the record does not indicate that this contention was presented
to the district court or that any evidence was adduced to support
it, the argunent is deened wai ved.

I'11. CONCLUSI ON

4l so- Tex al so argued for coverage on the grounds of its
"reasonabl e expectations."” This court needs not address |so-
Tex's "reasonabl e expectations" argunent in |ight of the absence
of ambiguity. National Union, supra. However, the argunent
| acks nerit as Texas | aw does not recogni ze coverage because of
"reasonabl e expectation" of the insured. Forbau v. Aetna Life
Ins. Co., 876 S.W2d 132, 134 (Tex.1994) ("[N either conflicting
expectations nor disputation is sufficient to create an
anbiguity.") (on rehearing, vacating its prior opinion). Justice
Doggett, witing in dissent, would have consi dered "reasonabl e
expectations."” 1d. at 140 & n. 8 (Doggett, J., dissenting and
dissenting fromrehearing). This is of little help to |Iso-Tex.



Summary declaratory judgnent for the insurer was proper
because the policy expressly and absol utely excluded coverage for
the nuclear waste pollution which gave rise to the underlying
claim

For the foregoing reasons, the decision of the district court

i s AFFI RMVED.



