United States Court of Appeals,
Fifth Grcuit.
No. 94-20470.
Billy B. GOLDBERG, Plaintiff,
V.

R J. LONGO CONSTRUCTION CO., INC., Defendant-Third Party
Pl ai ntiff-Appellant,

V.
M D- CONTI NENT CASUALTY CO., Third-Party Defendant - Appell ee.
June 13, 1995.

Appeal from the United States District Court for the Southern
District of Texas.

Before LAY,! DUHE and DeMOSS, Circuit Judges.

LAY, Crcuit Judge:

Sout hwest Crossing Joi nt Venture (" Sout hwest") contracted with
R J. Longo Construction Conpany ("Longo") to install two sewer
lines and a force main for residential use in public easenents
adj acent to a tract of land in sout hwest Houston. Two nonths after
comenci ng work on the project, Longo and Sout hwest had a di spute
over the terns of the contract and Longo ceased work. Longo then
filed a nmechanic's and materialman's |ien against the property.
Because of the lien, title conpanies would not issuetitle policies
to the land. Certain title conpanies eventually agreed to issue
policies, but only if Southwest and a surety would indemify any

|l oss arising from Longo's lien. M d- Conti nent Casualty Conpany
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("Md-Continent") as surety and Sout hwest as princi pal executed an
agreenent to indemify the title conpanies ("the indemity
agreenent"). Longo was neither a signatory to the indemity
agreenent nor a naned beneficiary of it. These transactions
brought about a nunber of |awsuits.

1) The Prior Federal Case In Novenber 1983, Longo sued
Sout hwest for breach of contract in federal court in New Jersey.
The suit was transferred to the Southern District of Texas in March
1984. Later that sanme nonth, Southwest filed suit against Longo in
federal court in Houston, Texas, alleging Longo conmtted vari ous
torts in matters relating to the Sout hwest Crossing subdivision.
These two cases were consolidated i nto Sout hwest Crossing Venture
v. R J. Longo Construction Co., Inc., C A No. H84-1343, in the
District Court for the Southern District of Texas—Houston Di vi si on.

The court ordered the parties into binding arbitration. The
arbitrator awarded Longo $649, 500 and Sout hwest nothing on their
respective clainms. The court affirmed the award and di sm ssed the
consol i dated cases with prejudice.

2) The State Court Case In Decenber 1986, Longo filed an
abstract of its judgnent against Southwest, thereby obtaining a
judgnent lien against Southwest's property in the Southwest
Crossi ng subdi vi sion. Longo was unable to collect on the judgnent.
Longo al so attenpted to foreclose its nmechanic's and materi al nen's
lien.

In January 1987, Southwest filed suit in state court seeking

to enjoin Longo fromattenpting to foreclose on its nmechanic's and



materialman's lien and to have the lien declared invalid.
Sout hwest Crossing Venture, Inc. v. R J. Longo Constr., Inc., No.
87-03691, (D. 164 Harris Co. Tex.). Md-Continent intervened in
the |l awsuit and supported Southwest's position that the lien was
i nval i d. Both parties argued that Longo's lien no |onger
constituted a valid clai mbecause Longo had either waived the claim
by failing to raise it in its breach of contract suit filed in
federal court or the claim was barred under the doctrine of res
j udi cat a.

In February 1987, Longo cross-clained, seeking a declaratory
judgnent that its lien was valid. Longo also clained it was a
third-party beneficiary of the indemity agreenent executed by
Sout hwest and M d- Conti nent. The third-party claim and the res
judicata and wai ver issues were tried separately in August 1989,
but the trial judge never ruled on the issues due to illness.

3) "The Case Bel ow' The parties use this nonenclature for the
suit involving this appeal, filed by a principal of Southwest,
Billy Goldberg, against Longo in state court for wongfully
attenpting to execute its judgnent agai nst Sout hwest and for ot her
torts. The case was renmoved to federal court on the basis of
diversity jurisdiction. Longo counter-clainmed on grounds simlar
to those raised in the state court case. Longo al so i npl eaded M d-
Continent, seeking a declaration that its nechanic's and
materialman's lien was valid and that Longo was a third-party
beneficiary of the indemity agreenent between Sout hwest and M d-

Conti nent .



Once it becane clear the issues tried in the state court case
were not going to be decided, Longo and M d-Continent agreed to try
the issues in this suit. They nmade cross notions for summary
judgnent, and the court, the Honorable John D. Rainey presiding,
decided in favor of Md-Continent. The court found that under
Texas |law, an action brought on the debt secured by a |lien nust
al so assert the lien claimor it is deenmed abandoned. Because
Longo failed to foreclose its lien in its suit on the debt in the
prior federal <case, the court held that Longo had waived
foreclosure on the lien. The court also rul ed agai nst Longo on the
third-party beneficiary claim The court found the indemity
agreenent was anbiguous in certain respects and that under Texas
law, it could not be construed to be nmade for the benefit of a
third party unless that was clearly the intention of the
contracting parties as apparent from the four corners of the
contract. Longo appeal s both deci sions.

THE MECHANI C S AND MATERI ALMAN' S LI EN

Longo contends that it could not have brought a foreclosure
claim in the prior federal case because under Texas |aw an
arbitrator cannot foreclose a nmechanic's and nmaterialman's |ien,
Heart hshire Braeswood Pl aza Ltd. Partnership v. Bill Kelly Co., 849
S.W2d 380, 390 (Tex.Ct.App.1993). On this basis, Longo asserts
t hat under federal principles of res judicataits right tolitigate
its present foreclosure action on its nechanic's and naterial man's
lien is not barred. Longo argues the district court erred in

applying state rather than federal law in determning the



precl usive effect of the prior federal case.

Longo brought the prior federal action before a federal
district court which ordered Longo's claimon the debt be submtted
to arbitration. Sitting in diversity, the court applied Texas | aw
to substantive issues. That the court could not, under Texas | aw,
have ordered an arbitrator to decide the foreclosure claimin no
way i nplies the court could not decide the foreclosure claimonits
own i f such a claimhad been brought before it. Longo deci ded what
clains to bring in its pleadings. Its pleadings established the
clains before the court, not the court's subsequent decision to
order arbitration. Assum ng Longo's argunent that this question
must be resol ved under federal principles of res judicata, Longo's
claim is still not enforceable. Under federal res judicata,
Longo's lien claim is precluded by the judgnent in the prior
federal case.

Under federal law, res judicata bars "all clains that were or
coul d have been advanced in support of the cause of action on the
occasion of its former adjudication ... not nerely those that were
adj udi cated."” Travelers Ins. v. Saint Jude Hosp., 37 F.3d 193, 195
(quoting In re Howe, 913 F.2d 1138, 1144 (5th Cr.1990) which
quotes Nilsen v. Gty of Mss Point, 701 F.2d 556, 560 (5th
Cir.1983) (en banc) (footnotes omtted)), cert. denied, --- U S --
--, 115 S.C. 1696, --- L.Ed.2d ---- (1995). In this case, Longo's
mechanic's and materialman's lien arose out of the sanme "conmon
nucl eus of operative facts" as the danmages Longo sought in its

breach of contract claim Restatenent (Second) of Judgnents § 24



cnt. b (1982).

One goal of prohibiting claimsplittingistoavoidlitigating
matters that could have been or were previously litigated.
Mechanic's and materialman's |iens secure |abor and materials.
Longo's breach of <contract claim alleged not only danages
consequent to Longo's provision of |abor and materials but also
i nci dental danages, |ost profits, delay damages, nobilization, and
overhead. The arbitrator nmade, and the court affirnmed, a |l unp sum
judgnent for Longo. The judgnent did not specifically state the
val ue of the | abor and materials Longo provided. For a court to
determne now the value of the Ilabor and materials would
necessarily involve relitigating many of the i ssues adjudicated in
the prior federal case.

Texas case |law specifically holds that a lien is inseparable
fromthe debt giving rise toit. Palnmer v. Palner, 831 S.W2d 479,
482 (Tex. Ct. App. 1992); Taylor v. Rigby, 574 S . W2d 833, 839
(Tex. G v. App. 1978); University Savings & Loan Ass'n v. Security
Lunmber Co., 423 S.W2d 287, 292 (Tex.1967). As the court stated in
Tayl or v. R gby:

[wW here there is ... a debt secured by alien, the lienis an

i ncident of and inseparable fromthe debt. When one sues on

the debt, thelienis thereby necessarily inplicated, and both

must be put in issue. |If thelienis not put inissue, it is
abandoned.
574 S.W2d at 839 (citation omtted); see also Hubble v. Lone Star
Contracting Corp., 883 S.W2d 379, 381 (Tex.Ct.App.1994); Shipl ey
v. Biscanmp, 580 S.W2d 52, 54 (Tex.CGv.App.1979); Hol croft .

Wheatl ey, 112 S.W2d 298, 299-300 (Tex.Ct.App.1937); Holford v.



Patterson, 257 S.W 213, 214 (Tex.1923). Whet her one adopts
federal principles of res judicata? or the substantive provisions
of Texas | aw, once Longo brought an action agai nst Sout hwest onits
debt, Longo also had to bring its claimon the |ien or abandon it.
THE | NDEWNI TY AGREEMENT

I n Cct ober 1986, Sout hwest as principal and M d-Continent as
surety executed the general indemmity agreenent. The agreenent
states the parties desire three naned titl e i nsurance conpani es and
one naned title insurance agency to issue title insurance policies
on | and owned by Sout hwest w t hout exception to Longo's lien claim
af fidavit. Because of that desire, the agreenent continues,

Sout hwest and M d- Conti nent prom se to:

1. ... hold [the named conpanies] harmess as to any |oss or
liability ... arising out of the [Longo lien] matter or claim
2. ... reinburse [the named conpanies] for all Court Costs,

Attorney's fees and expenses of trial and investigation
incurred in connection with said matter of claim

3. ... pay and discharge, within five days after entry thereof, any
final judgnent establishing any matter or claimas a |lien upon
sai d property.

Longo contends it is athird-party creditor beneficiary of the

i ndemmi ty agreenent executed by Sout hwest and M d- Conti nent and as

2Whet her principles of federal or state res judicata apply
to determne the preclusive effects of the prior federal judgnent
is not really germane to the resolution of this issue because
both doctrines would preclude the separate action on the |ien.
Texas policies of res judicata bar "causes of action or defenses
arising out of the sanme subject matter that m ght have been
litigated in the first suit." Gaciav. RC Cola-7-Up Bottling
Co., 667 S.W2d 517, 519 (Tex.1984). The fact the district court
ordered the claimon the debt into arbitration in no way
prevented Longo from pursuing, or the court from adjudicating,
the claimon the lien.



such can sue to enforce the agreenent even if the agreenent does
not identify Longo by nane. See Quilter v. Wendland, 403 S. W2ad
335, 337 (Tex.1966); Brunsw ck Corp. v. Bush, 829 S.W2d 352, 354
(Tex. Ct. App. 1992). Longo asserts it is a third-party creditor
beneficiary because it would benefit if Southwest or M d-Conti nent
performed their prom ses under the agreenent because Sout hwest has
a duty to pay Longo under the judgnent in the prior federal case.
Cums Ins. Soc'y v. Republic Nat'l Bank, 480 S.W2d 762, 766-67
(Tex. G v. App. 1972) .

We agree Longo's claimto be a creditor beneficiary of the
agreenent does not automatically fail sinply because the agreenent
does not so identify Longo. Restatenent (Second) of Contracts 8§
308 (1981). This agreenent, however, identifies its intended
beneficiaries explicitly in paragraph 4 and Longo is not anong
them Under Texas | aw

[c]ourts will not create a third-party beneficiary contract by
inplication and the obligation nmust be clearly and fully
spel | ed out or enforcenent will be denied. MR Corporation v.
B & B Vending Conpany, 760 S.W2d 4 (Tex.App.-—bPallas 1988,
wit denied). In that case, the Court noted that a benefit to
the third party nust have been within the contenplation of the
contracting parties.
Foster, Henry, Henry & Thorpe, Inc. v. J.T. Constr. Co., 808 S. W 2d
139, 140 (Tex.Ct.App.1991). Further, "[a] third party is entitled
to recover upon a contract made between other parties only if the
parties intended to secure sone benefit to that third party, and
only if the contract was entered into directly and primarily for

the third party's benefit." Econony Fornms v. WIlIlians Bros.

Constr. Co., 754 S W2d 451, 456 (Tex.C.App.1988) (citing



Dai ryl and County Mut. Ins. Co. v. Childress, 650 S.W2d 770, 775
(Tex.1983) and Republic Nat'l Bank v. National Bankers Life Ins.
Co., 427 S.W2d 76, 79 (Tex.Ct. App.1968)) (enphasis in original).
Even if it is assuned that Longo is a third-party creditor
beneficiary under the agreenent, Longo's clai mwoul d be def eat ed by
the express |anguage of the agreenent. Paragraph 3 of the
i ndemmi ty agreenent speaks of "any final judgnent establishing any
matter or claimas a lien upon said property."” (enphasis added).
The prior federal case did not result in a judgnent that Longo had
a lien on the Southwest Crossing subdivision. The court awarded
Longo an i n personamjudgnent agai nst Sout hwest. Had Longo pursued
its mechanic's and materialman's lien claimin that case, the court
m ght have awarded Longo an in rem judgnent agai nst the property,
but Longo did not bring the claim

As the district court noted, Longo retains its judgnent |ien
agai nst any property Southwest sold after Longo abstracted its
judgnent. But Longo has no rights under the indemity agreenent
and is barred fromsuing on its nechanic's and materialman's |ien
claim

We AFFIRM the judgnent of the district court; appellant to

pay all costs.



