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REYNALDO G GARZA, Circuit Judge:
Paul Norman Privett appeals his conviction for being a felon
i n possession of a firearmunder 18 U. S.C. §8 922(9g)(1). Finding no
harnful error, we affirm
| .
BACKGROUND
On August 2, 1993, agents of the Bureau of Al cohol, Tobacco
and Firearns (“ATF”) learned fromPatrick Petrick (“Petrick”), an
informant, that Appellant Paul Norman Privett (“Privett”) was in
possession of a firearm ATF agents confirned that Privett was a

felon, and was therefore prohibited from possessing a firearm



They also |learned that he had a suspended driver’s license. I n
order to lure Privett from his residence wth the firearm
Petrick-—who was cooperating with the ATF—advised Privett that he
needed a firearmto commt a robbery. After several conversations,
Privett agreed to supply the firearm

The ATF agents contacted t he Texas Departnent of Public Safety
(“DPS") and informed them of the case, identifying Privett, his
suspended license, and his crimnal history. The DPS then stopped
Privett after view ng himoperating his vehicle without a |icense
and comm tting several noving violations. Privett was arrested for
driving with a suspended I|icense. An inventory search of the
vehi cl e produced a brown paper bag containing a | oaded .25 cali ber
pistol, a |loaded clip, and a box of anmunition.

As Privett was arrested, a private towtruck arrived. Privett
asked that his car be towed to his house. Privett had enough noney
to pay for the tow, and the tow truck driver was anenable to his
request. Nevertheless, the DPS officers did not allow the car to
be towed to Privett’s residence.

On August 26, 1993, Privett was charged in the Southern
District of Texas with possession of a firearm and affecting
comerce by a felon in violation of 18 U S.C. §8 922(g). Privett
filed a notion to suppress the evidence seized as a result of the
i nventory search. The court denied the notion. On March 16, 1994,
a jury found Privett guilty as charged, and on June 14, 1994, he
was sentenced to 235 nonths’ inprisonnent, ordered to serve a five-

year term of supervised release, and ordered to pay fifty dollars



in costs.
1.
SUPPRESSI ON OF THE EVI DENCE

Privett contends that the district court erred in denying his
nmotion to suppress the gun found pursuant to an inventory search.
W review the district court’s determnation that the search was
reasonabl e de novo. United States v. Seals, 987 F.2d 1102, 1106
(5th Cr.), cert. denied, 114 S C. 155 (1993). The bag
containing the pistol was found in Privett’s trunk. Nor mal | vy,
police officers need a warrant to search a person’s trunk.
However, the courts have |long recognized an exception to the
warrant requirenent for so-called “inventory searches” of
autonobiles. United States v. Andrews, 22 F. 3d 1328, 1333-34 (5th
Cr. 1994). 1In Andrews, this Court explained the inventory search
exception as foll ows:

When a car is inpounded, the police generally inventory

its contents to protect the owner’s property while it is

in police custody, to protect the police fromclains of

| ost or stolen property, and to protect the police and

the public frompotential danger. Inventory searches are

excepted fromthe warrant requirenment because they serve

these “caretaking” purposes, and because they are not

desi gned to uncover evidence of crimnal activity.

Andrews, 22 F.3d at 1334 (citations omtted).

For a search to fall within the inventory search exception, it
must be perforned accordi ng to standard regul ati ons and procedures,
consistent with the proper purpose of a noninvestigative inventory
search. See United States v. Gllo, 927 F.2d 815, 819 (5th Cr.
1991). The United States contends that the inventory search was

performed pursuant to standard regul ati ons and procedures. In
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support of its contention, the governnent introduced the testinony
of Trooper R nbauch, who testified that the DPS had a depart nent al
policy of conducting inventory searches after a driver of a vehicle
was arrested.

Privett argues that the inventory search in fact did not
conply with DPS standard regul ati ons and procedures because the had
offered to pay to have his car towed to his hone. Under Texas | aw,
an autonobil e may be inpounded if the driver has been renoved from
it and placed under arrest and there is no other reasonable
alternative available to ensure the protection of the vehicle.
See, e.g., Snyth v. State, 634 S W2d 721 (Tex. Cim App. 1982).
Privett argues that, because towing the vehicle to his hone was a
reasonable alternative to inpounding his vehicle, it should not
have been inpounded, and no inventory search should have been
conducted. However, the district court found that the problem of
security of the contents is the sane whether the contents were
inventoried prior to delivery of the conveyance to a third-party
wrecker driver or occupant of the vehicle. Thus, the district
court found, the police could have permssibly conducted an
inventory search even if the car was towed to Privett’s hone. This
finding of fact is reviewed only for clear error, and we wll view
all of the evidence in the |ight nost favorable to the governnent.
United States v. Ponce, 8 F.3d 989, 995 (5th Cr. 1993). The
district court’s finding was not clearly erroneous; it was based on
t he evi dence presented by the governnent at the supression hearing.

Therefore, we accept the finding, and hold that the search fel



under the inventory exception to the Fourth Anendnent’s warrant
requi renent.
L1,
SUFFI Cl ENCY OF THE EVI DENCE

Privett chall enges the sufficiency of the evidence agai nst him
on two grounds. First, that the governnent failed to prove that he
knew t hat the pistol had been in interstate conmerce. Second, that
there was insufficient evidence to show that the pistol was in or
affected interstate commerce.

Privett’s first argunent is that the governnent was required
to prove that he knew that the pistol he possessed was in or
affected interstate commerce. Wether such a nens rea requirenent
exists is a question of law, which we review de novo. |[|n response
to this argunent, the governnent sinply cites United States v.
Dancy, 861 F.2d 77, 81 (5th Cr. 1988), which held that the
governnent need not prove that a defendant knew that the firearm
had an i nterstate nexus. Privett, citing several Suprene Court and
Fifth Circuit cases,! contends that Dancy is no longer valid | aw
None of the cases cited by Privett support this proposition. In
fact, the Fourth Crcuit recently held, en banc, that there is no

mens rea requirenent as to the interstate comerce el enent of the

Privett cited the follow ng cases: United States v. X-
Ctenent Video, Inc., 115 S. Q. 464 (1994); Staples v. United
States, 114 S. . 1793 (1994); United States v. Hooker, 997 F.2d
67 (5th Cr. 1993); United States v. Langley, No. 93-5219, 1994 W
510394 (4th Cr. Septenber 23, 1994), reversed, 1995 W 476634
(1995) (en banc); United States v. Anderson, 885 F. 2d 1248 (5th Cir
1989). However, the only case on point is Langley, a case in which
the Fourth Crcuit, sitting en banc, held that there was no nens
rea requirenment as to the interstate commerce el enent.
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charged crine. See United States v. Langley, No. 93-5219, 1995 W
476634 (4th G r. August 14, 1995)(en banc). W follow the Fourth
Circuit’s view that Dancy is still good law, and hold that the
gover nnent does not have to prove that a felon knew a firearm was
in or affected interstate commerce to convict under 18 U S. C 8§
922(9g)(1).

In response to Privett’s second challenge, the governnent
argues that the testinony of R nbauch established that an
interstate nexus to the firearm existed between California and
Texas. Proof of the interstate nexus to the firearm may be based
upon expert testinony by a | aw enforcenent officer. United States
v. Wallace, 889 F.2d 580, 583-84 (5th Cr. 1989). Thus, R nbauch’s
testinony that the firearm was manufactured in California is
sufficient to wuphold the jury's finding that there was an
i nterstate nexus.

| V.
EXCLUSI ON OF EVI DENCE CONCERNI NG PETRI CK

Privett also conplains of the district court’s exclusion of
certain evidence regarding Petrick. He first conplains that the
district court refused to allowhimto introduce affidavits Petrick
filed in another case. Petrick was charged wi th aggravated robbery
during the tinme the ATF di scussed his possible cooperation in the
instant case. Petrick had been convicted and sentenced to forty-
five years for the aggravated robbery offense. On a notion for new
trial, Petrick alleged that he was not allowed to present ali bi

evi dence. Attached to his notion was his affidavit and those of a



nunber of witnesses all swearing that Petrick was not in the area
during the period alleged in the indictnent. H's notion for a new
trial was granted. The governnent then elicited his cooperation in
the instant case. He entered a guilty plea in the robbery case,
and was sentenced to twenty-five years. At trial, Privett sought
to introduce these affidavits, contending that they show Petrick’s
W llingness to submt false affidavits and |ie under oath. W find
no reversible error.

Privett next conplains that he was not allowed to introduce
docunents showi ng that Petrick had been arrested for a felony in
M nnesota. That case was dism ssed as part of a plea agreenent,
which required Petrick to join the Marine Corps. Privett contends
that this evidence showed Petrick’ s ongoing effort and notivation
to cut deals wth the governnent.

Third, Privett contends that he should have been allowed to
i ntroduce records show ng that Petrick had escaped fromconfi nenent
a nunber of tines when incarcerated as a juvenile. Privett
contended that the escape attenpts showed Petrick’s “notivationto
avoid confinenent, therefore, his notivation to work a deal to
catch people in this case.”

The adm ssion or exclusion of evidence is reviewed under the
abuse of discretion standard. United States v. Davis, 546 F.2d
583, 592 (5th Cr. 1977). Further, even if this Court determ nes
t hat the excl usion of the evidence was erroneous, the error is then

eval uated for harnl essness. United States v. Scott, 678 F.2d 606,



612 (5th Cr.), cert. denied, 459 U S 972 (1982). In this case,
Privett failed to show that the district court abused its
discretion in excluding the proffered evidence. First, Privett
failed to show that Petrick submtted false affidavits. The fact
that Petrick entered into a plea agreenent does not necessarily
mean that the affidavits were false. Thus, the district court did
not abuse its discretion in excluding that evidence. Second, the
district court did not err in excluding the other evidence. At
best, such evidence could be considered cumul ative and marginally
relevant; it sinply showed that Petrick did not like jail. Because
Privett was allowed to present other evidence that established the
fact that Petrick was cooperating wth the governnent in exchange
for a nore lenient sentence, the district court did not err in
excluding Privett’'s proffered evidence.
V.
EVI DENCE OF PRI VETT' S PRI OR FELONY CONVI CTI ONS

In his final point of error, Privett conplains that the
governnment was allowed to elicit testinony regarding his eight
prior felony convictions. Prior to trial, Privett stipulated to
bei ng convicted of a felony, one of the elenents of the crine with
which he was charged. He then objected to the governnent
i ntroduci ng evidence of his felony convictions. Al of these
convi ctions occurred nore than ten years prior to the trial, which
normal Iy woul d nmake t hem presunptively i nadm ssi bl e as i npeachnent
evidence. See FeED. R EviD. 609(b); United States v. Cathey, 591
F.2d 268, 275 (5th Gr. 1979). The governnent argues that the



evidence was adm ssible to dispel the illusion manufactured by
Privett that he was a wel | -i ntenti oned grandfat herly individual who
was duped by a mani pul ative con artist.

Wi |l e evidence of renote convictions is sonetines adm ssible
to rebut an entrapnent defense, the evidence submtted by the
governnent in this case was too renote. The crinmes for which
Privett had been convicted—burglary, theft, escape and aggravated
robbery—are not particularly relevant to show that Privett was
predi sposed to carrying a gun, or to delivering a gun to other
persons for use in robberies. |Instead, the convictions sinply show
that Privett had a general crimnal disposition. The prejudicial
effect of such evidence greatly outwei ghs any probative value it
may have. Accordingly, we hold that the district court abused its
discretion in admtting such evidence. A review of the record
however, establishes that this error was harnl ess. The gover nnent
presented overwhelm ng evidence of Privett's guilt. Privett
stipulated to being a fel on, he possessed a pistol, and he admtted
that he intended to deliver the pistol to Petrick. Thus, the
district court’s error was harnl ess.

VI,
CONCLUSI ON

Finding no harnful error, we AFFI RM

AFFI RVED,



