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Fifth Grcuit.
No. 94-20377.
Janes G HETZEL, Plaintiff-Appellant,
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BETHLEHEM STEEL CORPORATI ON, Def endant - Appel | ee.
April 24, 1995.

Appeal from the United States District Court for the Southern
District of Texas.

Bef ore W SDOM DUHE and BENAVI DES, Circuit Judges.

DUHE, Circuit Judge:

Appel l ant Janes G Hetzel (Hetzel) appeals fromthe district
court's grant of sunmmary judgnent finding that Appellant's clains
under the Texas Deceptive Trade Practices Act are preenpted by the
Longshore and Harbor Wrkers' Conpensation Act (LHWCA or Act). W
affirm

| . FACTS

Appel lant sued in state court seeking recovery on various
grounds from his enpl oyer, Bethl ehem Steel Corporation (Bethlehem
or Appellee) and fromthe ship owner, Marine Transport Lines, Inc.
(MrL), for personal injuries allegedly sustained while repairing
the MV Federal Lakes at Bethlehemis Port Arthur, Texas shi pyard.
Appel I ant al so sought and obtai ned benefits under the LHACA.

Appellant's suit was renoved by MIL under the court's

diversity jurisdiction. MIL and Bet hl ehem separately noved for
sunmary | udgnent. The district court granted both notions, and
entered final judgnent for the Defendants. On nmotion for

1



reconsideration, the district court affirnmed its rulings on
Appel l ant's negligence and strict liability clains, but reinstated
Appel  ant' s cl ai magai nst Bet hl ehemunder the Texas Deceptive Trade
Practi ces- Consunmer Protection Act (DTPA).! The court renmanded the
DTPA claimto state court, apparently under the m staken i npression
that its jurisdiction arose under 28 U . S.C. § 1331 (admralty and
maritime clains) rather than 28 US C 8§ 1332 (diversity of
citizenship).

Upon notions for reconsideration filed by Appellant and
Appel l ee, the district court affirmed its dism ssal of MIL. The
court also found that its remand of the DTPA claimwas inproper,
but concluded that it was without jurisdiction to vacate its order
of remand. Bethlehemthen renoved the DITPA claim and the matter
was assigned a new cause nunber.

Appel l ee m stakenly filed a notion for sunmary judgnent under
t he previ ous cause nunber. Appellant noved for extension of tine
(al so under the old cause nunber) to respond until March 14, 1994.
The court, in effect granted the notion for extension of tine by
entering an order allowing Appellee torefile its notion under the
correct cause nunber by March 7, 1994, and further allow ng
Appellee to file its response by March 14, 1994. Appellee did not
refile its notion for summary judgnent until March 8th.

Accordi ng to Appellant, he assuned that Appellee's notion was
not tinely filed, and therefore that he would not be required to

respond unless notified by the court. Nonetheless, on March 15th

Tex. Bus. & Com Code Ann. § 17.41 et seq. (West 1987).
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Appel l ant again noved for enlargenent of tine to respond, and
requested a new filing date of April 3rd. The district court
denied the notion citing potential conflict with its April 6th
cal endar on which the matter had been set. The court further
stated that Appellant had seven weeks to prepare its response to
the notion,2? and had, in fact, selected the March 14th date on
which its response had been due.

The court granted Appellee's notion for sumrary judgnent on
alternative grounds. First, in accordance with the local rule, the
court granted the notion as unopposed.? Second, the court
addressed the nerits of Appellee's notion, and granted summary
j udgnent on the basis that Appellant's DTPA clai mwas preenpted by
t he LHWCA. Appel lant tinely appealed, and we have jurisdiction
pursuant to 28 U.S.C. § 1291.

2The court asserted that Appellant had been put on notice of
the notion when the Appellee mstakenly filed it under the prior
cause nunber.

W\ have previously disapproved of granting summary judgnent
on this basis. See, e.g., Hi bernia Nat. Bank v. Adm nistracion
Cent. Sociedad Anonima, 776 F.2d 1277, 1279 (5th Cr.1985),

A notion for summary judgnent cannot be granted sinply
because there is no opposition, even if failure to
oppose violated a local rule. The novant has the
burden of establishing the absence of a genuine issue
of material fact and, unless he has done so, the court
may not grant the notion, regardless of whether any
response was filed. Therefore, if the district judge's
decision was to grant summary judgnent solely because
of a default, such decision constituted reversible
error.

(citations omtted). However, because the district court
addressed the nerits of the notion as an alternative
hol di ng, we need not reverse.

3



Two i ssues are before us on appeal. First, Appellant contends
that his DIPA claim is not preenpted by the LHACA Second,
Appel I ant contends that the district court abused its discretion by
1) accepting Appellee's notion after the filing deadline; and 2)
denying his notion for enlargenent of tine. W wll| address these
I ssues seriatim

1. THE LHWCA
A. Standard of Review

Summary judgnent is appropriate if the record di scl oses "t hat
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnent as a matter of |aw"
Fed. R CGv.P. 56(c). In reviewing the sunmary judgnent, we apply
t he sanme standard of review as did the district court. Waltman v.
I nternational Paper Co., 875 F.2d 468, 474 (5th G r.1989); Mbore
V. Mssissippi Valley State Univ., 871 F.2d 545, 548 (5th
Cir.1989). However, when this Court finds "an adequate,
i ndependent basis" for the inposition of sunmmary judgnent, the
district court's judgnent may be affirnmed "regardless of the
correctness of the district court's rulings." Schuster v. Martin,
861 F.2d 1369, 1371 (5th C r.1988); accord Degan v. Ford Motor
Co., 869 F.2d 889, 892 (5th G r.1989).

B. Choice of Law

Despite the fact that the district court entertained this
claimunder its diversity jurisdiction, we apply federal law to
determ ne questions of preenption. See Grantham v. Avondal e

I ndus., Inc., 964 F.2d 471, 473-74 (5th G r.1992).



The Erie doctrine does not apply ... in matters governed by
the federal Constitution or by acts of Congress. It is beyond
cavil that we are not bound by a state court's interpretation
of federal | awregardl ess of whether our jurisdictionis based

on diversity of citizenship or a federal question.... The
i ssue of whether the state inmunity rule is preenpted by the
LHANCA is ... an issue of federal |aw

(citations omtted).

C. The Preenption Doctrine

The Suprene Court has stated the paraneters of the so-called

"preenption" doctrine. Fidelity Federal Sav. & Loan Ass'n v. De La

Cuesta, 458 U. S. 141, 152-53, 102 S.C. 3014, 3022, 73 L. Ed. 2d 664

(1982).

Thus,

The pre-enption doctrine, which has its roots in the
Supremacy Cl ause, U S. Const., Art. VI, cl. 2, requires us to

exam ne congressional intent. Pre-enption nmay be either
express or inplied, and "is conpelled whether Congress
command is explicitly stated in the statute's |anguage or
inplicitly contained in its structure and purpose." Absent

explicit pre-enptive | anguage, Congress' intent to supersede
state | aw al together may be inferred because "[t] he schene of
federal regulation may be so pervasive as to make reasonabl e
the inference that Congress left no room for the States to
suppl enent it," because "the Act of Congress may touch a field
in which the federal interest is so dom nant that the federal
systemw || be assuned to preclude enforcenent of state |aws
on the sane subject,"” or because "the object sought to be
obtained by federal law and the character of obligations
i nposed by it may reveal the sane purpose.”

Even if Congress has not conpletely displaced state
regulation in a specific area, state lawis nullified to the
extent that it actually conflicts with federal law. Such a
conflict arises when "conpliance with both federal and state
regulation is a physical inpossibility, or when state |aw
"stands as an obstacle to the acconplishnment and execution of
the full purposes and objectives of Congress."”

state | aw can be preenpted in three ways: 1) Were Congress

expresses an explicit intent to preenpt state law, 2) Were the

sheer conprehensi veness of the federal schene i nplies congressional

intent to preenpt state regulationin the area; 3) Were the state
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law either directly conflicts with the federal law or interferes
with the regul atory program established by Congress.

As discussed nore fully below, although the LHWCA's
exclusivity | anguage woul d seemto express congressional intent to
preenpt state law, the Suprene Court has found that total
preenption was not intended. Therefore, we are left to determ ne
whet her the DTPA i s preenpted under the third prong of the Fidelity
Federal test.

D. The Muddy Waters of LHWCA Preenption

Qur starting point must be the | anguage of the LHWCA. Under
the terns of the Act,

The liability of an enpl oyer prescribed in section 904 of
this title shall be exclusive and in place of all other
liability of such enployer to the enployee, his |egal
representative, husband or wife, parents, dependents, next of
kin, and anyone otherwise entitled to recover damages from
such enpl oyer at lawor in admralty on account of such injury
or death, except that if an enployer fails to secure paynent
of conpensation as required by this chapter, an injured
enpl oyee, or his legal representative in case death results
fromthe injury, may elect to claim conpensation under the
chapter, or to maintain an action at law or in admralty for
damages on account of such injury or death.

33 U.S.C. § 905(a). The preenptive effect of the LHWCA has been

addressed in other contexts.* O concern to our present inquiry

‘See e.g. Texas Emnployers' Ins. Ass'n v. Jackson, 820 F.2d
1406 (5th G r.1987) (LHWCA preenpted state | aw causes of action
arising fromhandling of conpensation paynents under the act),
opi ni on vacated and rev'd on other grounds, 862 F.2d 491 (5th
Cir.1988) (en banc); LeSassier v. Chevron USA, Inc., 776 F.2d
506, 508 (5th Cr.1985) (LHWCA's retaliatory discharge provision
preenpted state law tort suit for retaliatory discharge); But
cf. Sun Ship, Inc. v. Pennsylvania, 447 U. S. 715, 722, 100 S.C
2432, 2437-38, 65 L.Ed.2d 458 (1980) ("The |anguage of the 1972
anmendnents cannot fairly be understood as preenpting state
wor kers' renedies fromthe field of the LHANCA ..."); Jones &
Laughlin Steel Corp. v. Pfeifer, 462 U S. 523, 528-33, 103 S. Ct
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are those cases which created, and then purported to delineate, the
so-called "tw light zone" of concurrent jurisdiction between the
LHWCA and state | aw worknen's conpensati on statutes. Because the
LHWCA only partially preenpts state law, we nust briefly explore
the history of the Act to determ ne congressional intent in this
context.?® W begin our inquiry wth Southern Pacific Co. .
Jensen, 244 U.S. 205, 37 S.C. 524, 61 L.Ed. 1086 (1917).

In Jensen, the Suprene Court found that the State of New York
could not constitutionally provide worker's conpensation to a
wor ker killed on a gangpl ank between ship and shore. Even though
t he decedent was not a seaman, the Court determ ned that he was
acting as a stevedore, over navigable waters, at the tinme of the
accident and therefore determned that his claim fell "clearly
wthin the admralty jurisdiction." 1d. at 217, 37 S.C. at 529.
In cases that followed, the Suprene Court nade clear that its

concern for uniformmaritine |aw ended at the water's edge, and

2541, 2548-50, 76 L.Ed.2d 768 (1983) (Stevedore may naintain tort
action agai nst enployer if enployer is also the owner of the
vessel on which he is injured.), CGuilles v. Sea-Land Servi ce,
Inc., 12 F. 3d 381, 387 (2nd G r.1993) ("[We hold that those
maritime workers covered by the LHWCA have under 8 905(b) a cause
of action for negligence agai nst vessel owners even if the vessel
is owned by the worker's enployer."); Louviere v. Shell Gl Co.,
509 F.2d 278, 284 (5th G r.1975) ("[E] npl oyer who pays
conpensation without an award is not barred by Section 33 from
pursui ng what ever nonstatutory rights he may have against third
party wongdoers."), cert. denied, 423 U. S. 1078, 96 S.Ct. 867,
47 L.Ed.2d 90 (1976).

SFor a nore detailed discussion of the LHACA' s history, see
Director, Ofice of Wrkers' Conpensation Prograns v. Perini
North River Assoc., 459 U S. 297, 103 S.C. 634, 74 L.Ed.2d 465
(1983); Peter v. Hess Gl Virgin Islands Corp., 903 F.2d 935,
943-53 (3rd Cir.1990).



therefore found that state worker's conpensation schenes covered
injuries to worker's injured on land, no matter how cl ose the |ink
to maritime comerce.®

The Court next created the so-called "maritime but |ocal”
exception that allowed certain workers, injured on navigable
waters, to receive state worker's conpensation benefits.

I f the enpl oynent of an injured worker was determ ned to have

no "direct relation" to navigation or commerce, and "the

application of local law [would not] materially affect” the
uniformty of maritime law, then the enploynent would be

characterized as "maritinme but local," and the State could
provi de a conpensation renedy. |If the enploynent coul d not be
characterized as "maritine but local," then the injured

enpl oyee woul d be left w thout a conpensation renedy.
Perini North River Assoc., 459 U S at 306, 103 S.Ct. at 641. In
an effort to renmedy this judicially created disparity between

wor kers, Congress passed the LHWCA. 7 The confusi on, however, was

6See State Industrial Commin v. Nordenholt Corp., 259 U S
263, 272-73, 42 S.Ct. 473, 474, 66 L.Ed. 933 (1922),

When an enpl oyee working on board a vessel in navigable
wat ers sustains personal injuries there, and seeks
damages fromthe enployer, the applicable |ega
principles are very different fromthose which would
control if he had been injured on | and whil e unl oadi ng
the vessel. 1In the fornmer situation the liability of
enpl oyer nust be determ ned under the maritine law, in
the latter, no general maritine rule prescribes the
liability, and the | ocal |aw has al ways been appli ed.

‘Perini North River Assoc., 459 U S. at 306-07, 103 S.Ct. at
643- 44,

After several unsuccessful attenpts to permt
state conpensation renedies to apply to injured
maritime workers whose enpl oynent was not | ocal,
Congress passed the LHACA in 1927. Under the original
statutory schene, a worker had to satisfy five primary
conditions in order to be covered under the Act.



not so easily renedi ed.

In 1942, the Suprene Court recognized that its case |aw had
not been successful in delineating the application of the LHWCA,
and made another effort to clarify the Act's jurisdiction.® The
Court recognized that it had left both enployers® and injured

enpl oyees®® on "[t]he horns of [a] jurisdictional dilemma." Davis

Federal conpensation under the LHWCA did not
initially extend to all maritinme enpl oyees injured on
the navigable waters in the course of their

enploynment.... § 3(a) of the 1927 Act permtted
federal conpensation only if conpensation "may not
validly be provided by State |law." This | anguage was

interpreted to exclude from LHWCA coverage those
enpl oyees whose enpl oynent was "maritine but |ocal."

8See Davis v. Dept. of Labor & Indus., 317 U. S. 249, 253, 63
S.Ct. 225, 227, 87 L.Ed. 246 (1942).

°See id. at 255, 63 S.Ct. at 228,

The enpl oyer's contribution to a state insurance fund
may therefore wholly fail to protect him against the

liabilities for which it was specifically planned. |If
this very case is affirned for exanple, the enpl oyer
wll not only Iose the benefit of the state insurance

to which he has been conpelled to contribute and by

whi ch he has thought hinself secured against |oss for
accidents to his enployees; he nust also, by virtue of
the concl usion that the enpl oyee was subject to the
federal act at the tinme of the accident, becone |iable
for substantial additional paynments. He will also be
subject to fine and inprisonnent for the m sdeneanor of
having failed, as is apparently the case, to secure
paynment for the enployee under the federal act.

See id. at 254, 63 S.Ct. at 228,

[ E] npl oyees are asked to determine with certainty
before bringing their actions that factual question
over which courts regularly divide anong thensel ves and
wthin their owm nenbership. As penalty for their
error, the injured individual may not only suffer
serious financial |oss through the delay and expense of
litigation, but discover that his claimhas been barred
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317 U.S. at 255, 63 S.Ct. at 228. As the Suprene Court stated
subsequent | vy,

We upheld the application of the state conpensation law in
Davi s not because the enpl oyee was engaged in "maritine but
| ocal " enploynent, but because we viewed the case as in a
"twilight zone" of <concurrent jurisdiction where LHWCA
coverage was avail able and where the applicability of state
lawwas difficult to determ ne. W held that doubt concerning
the applicability of state conpensation Acts was to be
resolved in favor of the constitutionality of the state
remedy.

Perini North R ver Assoc., 459 U S at 309, 103 S.C. at 643.

The full extent of the confusion in this "twilight zone" of
jurisdiction is exenplified by the Suprene Court's holding in Hahn
v. Ross Island Sand & Gravel Co.!* Therein, the Court found that
an injured enployer, in the so-called "tw light zone" of concurrent
jurisdiction, could bring a state | aw negligence suit against his
enployer. |d. at 273, 79 S.Ct. at 267.

As to cases within this "twlight zone," Davis, in effect,
gave an injured waterfront enployee an election to recover
conpensation under either the Longshorenen's Act or the
Wor knmen' s Conpensation Law of the State in which the injury
occurred.... [t]he Longshorenen's Act did not bar petitioner's
claimunder state |law. But since his enployer had elected to
reject them the automatic conpensation provisions of the
Oregon Wrknen's Conpensation Act did not apply to the claim
Section 656.024 of that |aw provides, however, that when an
enployer has elected to reject the Act's automatic
conpensation provisions his injured enployee may naintain in
the courts a negligence action for damages. O course, the
enpl oyee could not do this if the case were not within the
“twi | ight zone," for then the Longshorenen's Act woul d provi de
t he excl usive renedy.

by the statute of limtations in the proper forumwhile
he was erroneously pursuing it el sewhere.

1358 U.S. 272, 79 S.C. 266, 3 L.Ed.2d 292 (1959) (per
curiam
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Id.2 Wiile this exciting saga continues, we have conme far enough
to answer the question before us.
E. Concurrent JurisdictionYWrking in the "Twi light Zone"

As a prelimnary matter, for purposes of argunent, and in
accordance with sunmary judgnent protocol to resolve disputed
i ssues in favor of the non-noving party, we nmake two assunpti ons.
First, we assune wi t hout deciding that Appellant's enploynent falls
into the "twilight zone" of concurrent jurisdiction. Second, we
al so assune w thout deciding that Texas would permt an enpl oyee,
who is receiving workman's conpensation, to |odge a DTPA suit
agai nst his enpl oyer. There is no dispute that Appellant is a
covered worker, and has received benefits under the LHACA for his
injury.

As set forth above, federal preenption can occur where a state
statute either directly conflicts with federal law or frustrates
t he purpose behind the federal law. W find that both conditions
occur here. First, 8 905(a) provides in part, "The liability of an
enpl oyer prescribed in section 904 of this title shall be exclusive
and in place of all other liability of such enployer to the
enpl oyee. " (enmphasi s supplied). Were liability arises as a

result of the enploynent relationship,?® Congress explicitly

2Al t hough the LHWCA was anmended in 1972, the Suprene Court
has made clear that the Davis and its progeny have conti nui ng
vitality. See Sun Ship, Inc. v. Pennsylvania, 447 U S. 715, 720-
21, 100 S. . 2432, 2436-37, 65 L.Ed.2d 458 (1980).

13The district court sua sponte addressed the "dual
capacity" doctrine. Under this doctrine, sone courts have
allowed an injured enployee to nmaintain a tort suit against his
enpl oyer by asserting that the enployer was acting in a capacity
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intended for the LHACA to be the exclusive renedy. See al so Levene
v. Pintail Enter., Inc., 943 F.2d 528, 531 (5th G r.1991) ("The
LHWCA absol utely bars suit for all other acts taken in the capacity
as the enployer of the injured worker.")

Second, the Suprene Court has previously delineated the policy
and congressi onal purpose behind the Act. See Mbrrison- Knudsen
Const. Co. v. Director, Ofice of Wrkers' Conpensation Prograns,
US. Dep't of Labor, 461 U S. 624, 636, 103 S.C. 2045, 2052, 76
L. Ed. 2d 194 (1983),

[ T]he [LHWCA is] not a sinple renedial statute intended for
the benefit of the workers. Rather, it was designed to strike
a bal ance between the concerns of the | ongshorenen and har bor
wor kers on the one hand, and their enployers on the other.
Enmpl oyers relinquished their defenses to tort actions in
exchange for limted and predictable liability. Enpl oyees
accept thelimted recovery because they receive pronpt relief
w t hout the expense, uncertainty, and delay that tort actions
entail.

see also Fontenot v. AW, Inc., 923 F.2d 1127, 1132-33 (5th

Cir.1991),
Wor ker' s conpensation | aws, |ike the LHWCA, typically replace
a negligence action with an admnistrative system as the
met hod for determ ning an enpl oyee's right to, and anount of,
conpensation for injuries sustained on the job.... I n
enacting the LHAWCA, Congress intended that it be the sole and
excl usive renedy for workers within its scope, not a stepping
stone on the way to a jury award.

Brown v. Forest Gl Corp., 29 F.3d 966, 971 (5th G r.1994)

("Turning to 8 905(a), itself, the purpose of that section is to

i nduce enployers to accept and participate in the LHWCA

conpensati on schene by eli m nating the non-participating enpl oyer's

other than "as enployer"” at the tine of the injury. Wile the
Appel l ees raise this issue on appeal, Appellants do not, and
therefore we do not address the issue.
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immunity from tort actions under the LHWCA "). Congr essi onal
policy would be frustrated if an injured worker were allowed to
coll ect benefits under the Act, and then sue his enployer under a
state statutory tort theory. Not only does the function of the
LHWCA depend on the exclusiveness of the renedy, but the | anguage
of the Act plainly mandates such a result. Preenption of the state
act is required to avoid frustration of the policies and purpose
behi nd t he LHWCA

Appel l ant el ected his renedy by applying for and receiving
conpensation benefits under the LHWCA Al t hough, as discussed
above, Texas mamy have concurrent jurisdiction vis-a-vis its
wor ker's conpensations |aws, once Appellant elected the LHACA
renmedy, he is bound by the provisions of the Act.'* Therefore, even
if Texas would allow a DITPA renmedy to supplant the inmmunity
provisions of its own worker's conpensation statute, it cannot
suppl ant the i nmunity provision of the LHAMCA. Because application
of the DITPA, inthis context, is clearly contrary to the provisions
of the LHWCA and conflicts with the purpose of the Act, Appellant's
cl ai m agai nst his enpl oyer is preenpted.

[11. APPELLANT' S FAlI LURE TO RESPOND

Appellant's final argunent warrants little discussion.

1Conpare LeSassier v. Chevron USA, Inc., 776 F.2d 506 (5th
Cir.1985) (Once enpl oyee was covered under LHWCA, the Act's
retaliatory di scharge provision preenpted state law tort suit for
retaliatory discharge) with Hahn v. Ross |Island Sand & G avel
Co., 358 U S 272, 79 S.Ct. 266, 3 L.Ed.2d 292 (1959) (per
curianm) (Worker who el ected to proceed under state worker's
conpensati on system can sue for negligence where enpl oyer refuses
to pay conpensation and state act allows such a suit).
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Appel  ant asserts that the district court abused its discretion by
1) accepting Appellee's notion for summary judgnent out of tine,
and 2) denying Appellant's nmotion for enlargenent of tinme to
respond. Under Fed.R Cv.P. 6(b), the district court is granted
broad discretion to expand filing deadlines. See e.g. Ml donado-
Denis v. Castillo-Rodriguez, 23 F.3d 576, 583 (1st Cr.1994);
Wods v. Allied Concord Financial Corp., 373 F.2d 733, 734 (5th
Cir.1967).

The district court entered its scheduling order on March 3rd,
and therefore, Appellee's explanation that mailing delays caused
its notion to be filed on March 8th, one day |ate, was perfectly
reasonabl e. Accepting the notion a day |late was clearly within the
court's discretion. Appel  ant had notice of the pending notion
begi nning in January 1994 when the Appellee mstakenly filed its
nmotion under the incorrect cause nunber. Appel I ant  hi nsel f
suggested the deadline that he subsequently requested to extend.
In addition, Appellant's second request for an extension of tine
woul d have required the cause to be renoved from the district
court's April calendar. W find no indication that the district
court abused its discretion by accepting Appellee's notion after
the filing deadline. Nor do we find that the district judge abused
her di scretion by denyi ng Appell ant's notion for extension of tine.

| V. CONCLUSI ON

For the reasons above, we find that Appellant's claimunder
the Texas Deceptive Trade Practices-Consunmer Protection Act is

preenpted by the Longshore Harbor Wrker's Conpensation Act. W
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further find that the district court properly exercised its
discretion by accepting Appellee's notion out of tinme and by
denyi ng Appellant's notion for enlargenent of time. The judgnent

of the district court is AFFI RVED
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