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REYNALDO G GARZA, Circuit Judge:

Beryl Eugene filed this 42 U S.C 8§ 1983 suit against Alief
| ndependent School District, Paula Conley and R F. Giffin,
claimng that she was wongly arrested and prosecuted in violation
of her state and federal constitutional rights. Hol di ng t hat
summary judgnent in favor of Alief |Independent School District was
proper and that summary judgnent in favor of Paula Conley and R F.
Giffin was inproper, we affirmin part and reverse in part.

| .
FACTS

Beryl Eugene's (Eugene) son attended Landis El enentary School
in Alief Independent School District (A 1.S. D) during the 1990-
1991 school year. On Septenber 28, 1990, Eugene attended a neeting
at the school concerning her son. She voiced conplaints because
she believed that her son's placenent in a special education
program was racially notivated—he 1is black, and Alief 1is
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predom nantly white. She al so conpl ai ned that her son's nedi cation
had been m shandl ed by school personnel. Her son's teacher, a
speci al education counselor, the assistant principal, and the
school nurse initially cane to the neeting. The nurse left after
a short tinme and the assistant principal, concerned that Eugene was
angry, sumoned the principal, Paula Conley (Conley), and a school
security officer, RF. Giffin (Giffin).

Eugene deci ded to withdraw her son fromschool and asked that
soneone go get her son. The counselor left the conference roomto
get her son fromhis class. Eugene stated that she needed to use
the restroom |eft the conference room and started down the hal
toward the classroonms. Eugene clains that she did not know that
the hall led to the classroons, and that she was sinply | ooking for
a restroom Conley told Giffin to stop Eugene. Conl ey then
pushed Eugene, and again told Giffin to stop her. Eugene clains
that, when pushed by Conley, she attenpted to explain that she
sinply needed to go to the bathroom Giffin then pushed Eugene,
and Eugene pushed back. Giffin then tripped Eugene, pushed her to
the ground, and tried to handcuff her. Wen she resisted, Giffin
began to choke her. She then bit his hand to nake himlet go of
her neck. Giffin then told Eugene that she was under arrest, and
she all owed hi mto handcuff her. Eugene was not aware that Giffin
was a police officer during the confrontation.

Eugene was charged with assault on a police officer and found
guilty by a jury. The state district judge, however, entered a

verdict of not guilty as a matter of |aw



Less than one year after her acquittal, Eugene filed suit
against A1.S.D., Conley and Giffin in state district court,
all eging violations of her constitutional rights under the Texas
and federal constitutions, as well as state common | aw causes of
action.! The defendants renoved the case to federal district
court. Al1.S.D, Conley and Giffin then noved for summary
judgnent on five grounds: (1) Eugene did not assert any
constitutional violations actionable under 42 U . S.C. § 1983; (2)
Eugene coul d not recover against A |l.S. D. because she did not show
that an official policy or customof A |l.S. D caused her rights to
be vi ol at ed; (2) Conley and Giffin were entitled to qualified
I nuni ty; (4) no cause of action existed for violations of the
Texas state constitution; and (5) Eugene's clainms were barred by
limtations. The district court granted Appellees' notion for
summary j udgnent on the first four grounds, and entered judgnment in
favor of Appellees. Eugene appeals fromthat judgnent.

1.
STANDARD COF REVI EW

This is an appeal froma sumary judgnent. Qur review of the
record is plenary, International Shortstop, Inc. v. Rally's, 939
F.2d 1257, 1263 (5th G r.1991), cert. denied 502 U S. 1059, 112
S.C. 936, 117 L.Ed.2d 107 (1992), and "in reviewng a grant of

summary judgnent we use the sane standard used by the district

!Eugene did not appeal the district court's granting of
summary judgnent di sm ssing her state common | aw causes of
action. Thus, the propriety of that dism ssal is not before this
Court.



court." Dorsett v. Board of Trustees of State Colleges &
Universities, 940 F.2d 121, 123 (5th G r.1991). "Havi ng del ved
through the record to set forth all of the facts in a |ight npst
favorabl e to Sanders, we must now consi der whether an application
of the relevant lawto those facts will lead us to the inescapable
conclusion that Appellees are entitled to judgnent in their favor
as a matter of law. " Sanders v. English, 950 F.2d 1152, 1159 (5th
Gir.1992).
L1l
VALI DI TY OF EUGENE' S SECTI ON 1983 CAUSE OF ACTI ON

We first address whether the district court erred in holding
that Eugene's allegations of malicious prosecution, retaliation,
fal se arrest and bodily harmwere not actionable under 42 U. S.C. §
1983 (Section 1983). Whet her such acts are actionable is a
question of |aw consequently, we apply a de novo standard of
revi ew.

This circuit has explicitly held that malicious prosecution,
false arrest and bodily harm are actionable under Section 1983
because they viol ate the Fourth and Fourteenth Anendnents. Sanders
v. English, 950 F.2d 1152, 1159 (5th Cr.1992). See Doe v. Tayl or
| ndep. Sch. Dist., 15 F. 3d 443, 450-51 (5th G r.1994), cert. denied
--- UuS ----, 115 s.. 70, 130 L.Ed.2d 25. Thus, the district
court erred when it held that such clainms were not actionable
This case is conplicated, however, by the Suprene Court's deci sion
in Albright v. diver, --- US ----, 114 S.C. 807, 127 L.Ed.2d

114 (1994), which was deci ded while the instant case was on appeal .



Al bright held that pretrial deprivations of |iberty, such as
mal i ci ous prosecution, are not actionable under the Fourteenth
Amendnent, but left open the possibility that such clains woul d be
actionabl e under the Fourth Amendnent. 1d. at ----, 114 S.C. at
813. Because Eugene's Section 1983 cl ai ns were based on viol ati ons
of her Fourteenth Anmendnent rights, her petition no |onger states
a claimafter Al bright.

While we do not question Albright, we will not affirmthe
summary judgnent based on that case. Had the district court
followed this circuit's case |aw when it decided the notion for
summary judgnent, it would have found that Eugene had a cause of
action. When Al bright was deci ded, Eugene would then have been
able to anend her conplaint to base her Section 1983 action on
viol ations of the Fourth, rather than the Fourteenth, Amendnent.
Thus, to the extent that Eugene's summary judgnent evidence
establishes a fact issue as to whether she can mamintain suit
agai nst Appel |l ees,? she should be able to anend her conplaint to
base her clainms on the Fourth Amendnent.

| V.
EUGENE' S CLAI M5 AGAI NST A 1.S. D

Eugene's sunmary judgnent evidence failed to create a fact
i ssue as to whether A.1.S. D. can be held |iable under Section 1983.

A 1.S.D. cannot be held |iable under Section 1983 on a theory of

2Based on our holding in Section IV, infra, Eugene failed to
create a fact issue as to whether A 1.S. D. can be held liable
under Section 1983, and therefore cannot anmend her conpl aint as
to A1.S.D. on renmand.



respondeat superior for the actions of its enpl oyees. See Mbnel
v. Departnent of Social Services, 436 U S. 658, 690-94, 98 S. C
2018, 2035-37, 56 L.Ed.2d 611 (1978); Johnson v. Mbore, 958 F.2d
92, 93 (5th Gr.1992). Eugene nust show that her Constitutiona
rights were violated through the execution of an official policy by
Al1.S. D 1d. This circuit has defined official policy as:
1. Apolicy statenent, ordi nance, regul ation, or deci sion that
is officially adopted and pronul gated by the [district] ... or
by an official to whom the [district] ha[s] delegated
policy-maki ng authority; or
2. A persistent, w despread practice of [district] officials
or enpl oyees, which, although not authorized by officially
adopt ed and pronul gated policy, is so conmon and well settled
as to constitute a customthat fairly represents [district]
policy. Actual or constructive know edge of such custom nust
be attri butable to the governing body of the district or to an
official to whom that body had delegated policy-naking
aut hority.
Johnson, 958 F.2d at 94. Eugene advances two argunents to support
her claim that her rights were violated by the execution of an
official A'1.S.D. policy. First, she argues that force is a policy
of AIl.S D, and that excessive force is an accepted practice.
Second, she argues that, under the site-based managenent phil osophy
adopted by the Texas Education Agency, A 1.S.D. delegated fina
deci sion-nmaki ng authority on the Landis school canpus to Conl ey.
Because Conley ordered Giffin to arrest her, she argues, the
arrest and subsequent prosecution were official policies of the
school district.
Eugene's sunmary judgnent evidence failed to create a fact
i ssue as to whether the use of excessive force agai nst parents was

an official policy of A.I.S. D. In support of her argunent, Eugene



presented evidence of a school nmanual allowing teachers to use
physi cal force against children that were out of control, and of
evidence of two alleged incidents of A 1.S. D officials using
excessive force agai nst students. This evidence, however, is only
indicative of A 1.S.D.'s policy of wusing force against unruly
st udent s; it does not show that A 1.S.D. had a policy to use
excessive force agai nst parents.

Eugene also failed to raise a fact i ssue as to whet her Conl ey
had the type of final policy-nmaking authority that woul d subject
Al1.S. D to liability under Section 1983. Only the actions of
district officials with final policy-nmaking authority subject the
district tosuch liability. St. Louis v. Praprotnik, 485 U. S. 112,
128, 108 S. . 915, 926-27, 99 L.Ed.2d 107 (1988). Whether Conl ey
had final policy-making authority is a question of state law. |d.
| f she can show that Conl ey had such authority, she would al so have
to show that Conley was responsible under state |law for naking
policy relating to security decisions. Eugene failed to nmake such
a show ng.

Under Texas law, the final policy-making authority in an
i ndependent school district rests with the district's board of
trustees. Jett v. Dallas Indep. Sch. Dist., 7 F.3d 1241, 1245 (5th
Cir.1993) (citing Tex.Educ.Code Ann. 88 23.01 & 23.26(b) & (d)
(Vernon 1987)). Eugene failed to create a fact issue as to whet her
A 1.S. D '"s trustees del egated final policy-making authority in the
area of security to Conley. Texas |law enunerates the duties of a

principal, and security is not one of them See Tex. Educ. Code Ann.



8§ 13. 352 (Vernon 1991). Moreover, although Texas | aw provi des t hat
the principal is to exercise decision-making authority in certain
areas, even in those areas the principal nust foll owthe guidelines
and policies established by the school district. Id. Thus, under
Texas |aw Conley did not have final policy-making authority for
security.
Eugene also failed to create a fact issue as to whether
A 1.S. D "s trustees del egated policy-making authority for security
to Conley. Eugene's sole support for her del egation theory was a
bare assertion that, under the Texas Educati on Agency's site-based
managenent phil osophy, A 1.S. D. delegated final decision-nmaking
authority on the Landis canpus to Conley. This bare allegation,
unsupported by any evidence, is not sufficient to defeat sunmary
j udgnent . In any event, assumng arguendo that Conley had
deci si on-nmaki ng authority for security, Eugene does not even argue
that she had policy-nmaking authority. When an official's
di scretionary decisions are constrained by policies not of that
of ficial's making, those policies, rather than the decision-naker's
departure fromthem are the act of the municipality. Jett, 7 F.3d
at 1246-51. Thus, Eugene failed to create a fact issue as to
whet her policy-making authority for security was delegated to
Conl ey.
Because Eugene failed to create a fact i ssue as to whet her her
rights were violated through the execution of an official Al1.S. D
policy, summary judgnent in favor of A 1.S. D. was proper. Thus,

the district court's decision to grant sunmary judgnent in favor or



Al.S. D is affirnmed.
V.
QUALI FI ED | MMUNI TY

The district court erred in holding that Conley and Giffin
were entitled to qualified inmmunity. Public officials acting
wthin the scope of their official duties are shielded fromcivil
liability by the doctrine of qualified inmmunity. See Harl ow v.
Fitzgerald, 457 U S. 800, 815-19, 102 S. . 2727, 2736-38, 73
L. Ed. 2d 396 (1982). However, qualified imunity does not shield a
public official whose conduct violates <clearly-established
constitutional rights, if a reasonabl e person woul d have known t hat
such conduct was unconstitutional. Harlowv. Fitzgerald, 457 U S.
800, 818, 102 S.C&t. 2727, 2738, 73 L.Ed.2d 396. To establish that
Conley and Giffin are not entitled to qualified imunity, Eugene
must satisfy a three-pronged test. First, she nust show that she
has asserted a violation of a constitutional right. Si egert .
Glley, 500 U S 226, 232, 111 S.C. 1789, 1793, 114 L.Ed.2d 277
(1992). Second, she nust show that this right was clearly
established at the tinme of Conley and Giffin's actions. 1d. at
233-34, 111 s.C. at 1794. Third, she nust show that Conley and
Giffin's actions were objectively unreasonable. Harlow, 457 U. S.
at 818, 102 S.Ct. at 2738.

Eugene satisfied this three-pronged test. First, she
asserted a violation of a constitutional right, her right under the
Fourth and Fourteenth Anmendnents to be free from nmalicious

prosecution, false arrest and bodily harm See Sanders, 950 F. 2d



at 1159; Doe, 15 F.3d at 450-51. Second, this right was clearly
est abl i shed. This circuit held that she had such a right |ong
before the incident in question. See, e.g., Shawv. Grrison, 467
F.2d 113, 120 (5th Gr.1972), cert. denied 409 U S. 1024, 93 S. Ct
467, 34 L.Ed.2d 317. Finally, the summary judgnent evidence
created a fact issue as to whether Conley and Giffin's actions
were objectively unreasonable. Arresting and prosecuti ng Eugene
woul d be objectively unreasonable if Conley and Giffin did not
have probable cause for the arrest and prosecution. To have
probabl e cause, Conley and Giffin would have to possess know edge
that would warrant a prudent person's belief that Eugene had
already commtted or was comnmtting a crinme. See Duckett v. Cedar
Park, 950 F.2d 272, 278 (5th G r.1992). Giffin's deposition
testinony, excerpts of which were properly before the district
court as sunmary judgnent evi dence, supports a finding that she was
commtting no crinme. The directed verdict of acquittal |ikew se
mlitates agai nst summary judgnent. A reasonable fact finder could
have concl uded, based on this evidence, that she was sinply | ooki ng
for a bathroomwhen Giffin, whomshe did not know to be a police
of ficer, assaulted her. Thus, the evidence created a fact issue as
to whether Conley and Giffin had probable cause to arrest and
prosecut e her.

Because the summary judgnent evi dence created a fact issue as
to whether Conley and Giffin were entitled to qualified imunity,
the court erred in granting summary judgnent on that ground. Thus,

the district court's decision is reversed as to the granting of
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summary judgnent agai nst Eugene on her Section 1983 cl ai ns agai nst
Conley and Giffin.
VI .

CONSTI TUTI ONAL TORTS UNDER THE TEXAS CONSTI TUTI ON

The district court correctly decided that Eugene's
constitutional tort clains under Article |, Section 19 of the Texas
Constitution were unneritorious. \Wether Eugene nade out such a
cause of action is a question of |law, which we will review de novo.
Texas does not appear to recognize violations of its constitution
as an i ndependent tort. One Texas Court of Appeals has stated that
"Texas has a strong bill of rights, but ... no Texas statute or
case ... provides a citizen the kind of redress afforded by 42
US C 8 1983 or by Bivens v. Six Unknown Nanmed Agents of the
Federal Bureau of Narcotics. There is no state constitutiona
tort." Bagg v. University of Texas Medical Branch, 726 S. W 2d 582,
584 n. 1 (Tex.App.—Houston [14th Dist.] 1987, wit ref'd n.r.e.)
(citations omtted). See also City of Houston v. Leach, 819 S. W 2d
185 (Tex. App. —Houston [14th Dist.] 1991, no wit). But see Jones
v. Menorial Hosp. Sys., 746 S.W2d 891 (Tex.App.—-Houston [1st
Dist.] 1988, no wit). This circuit has not passed on the question
of whether an actionable "state constitutional tort" exists under
Texas |aw, and we need not pass on the issue in this case. I n
Gllumv. Cty of Kerrville, 3 F.3d 117, 122 (5th Cr.1993), cert.
denied --- U S ----, 114 S .. 881, 127 L.Ed.2d 76, we held that,
even if such a "tort" exists, Texas | aw woul d not all ow governnent

enpl oyees to be sued for exercising their discretionary authority.
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Because t he evidence i s uncontroverted that Conley and Giffin were
actingwthintheir discretionary authority—that is, as a princi pal
and as a security guard—the district court properly held that they
were i mune to any suit under state | aw, including one based on the

Texas Constitution. 1d. See Tex.Educ.Code Ann. 8§ 21.912 (Vernon

1987) .
VII.
LI M TATI ONS
As an additional ground for affirmng the sunmary judgnent,
Appel l ees argue that the statute of limtations had run before
Eugene filed suit. Her Section 1983 clains are subject to a

two-year statute of limtations. See WIlson v. Garcia, 471 U S
261, 279, 105 S . C. 1938, 1948-49, 85 L.Ed.2d 254 (1985);
Tex.Cv.Prac. & Rem Code Ann. 8§ 16.003(a) (Vernon 1986). Those
clains arise fromevents that occurred on Septenber 28, 1990, and
she did not file her original suit in state court until Decenber 9,
1992. However, because she could not file suit based on malicious
prosecution until Decenber 10, 1991, when she was acquitted from
the crimnal charges agai nst her, Eugene's cause of action did not
accrue until she was acquitted. See Johnson v. Loui siana Dept. of
Agriculture, 18 F. 3d 318, 320-21 (5th Cr.1994). Because |less than
two years el apsed between the accrual of her claimand the date she
filed her original petitionin state court, her Section 1983 cl ai ns
are not barred by limtations.
VIIT.
CONCLUSI ON
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W affirmthe district court's summary judgnment in favor of
Alief 1.S. D. and dism ssing Eugene's state constitutional tort
clains against Conley and Giffin, reverse and remand the district
court's summary judgnent in favor of Conley and Giffin insofar as
it dismssed Eugene's 42 U S.C. § 1983 clains against them and
order the trial court to allow Eugene to anend her conplaint to
bring her 42 U S.C. § 1983 clains under the Fourth Amendnent.

AFFI RVED | N PART AND REVERSED | N PART.
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