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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore KING GARWOOD and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

Engel hard Corporation ("Engelhard") appeals the district
court's final judgnent and order overruling it's notions for
judgnent as a matter of law, for new trial and to alter judgnent
arising fromthe jury trial of clains brought by G obal Petrotech,
Inc. ("dobal") under the Texas Deceptive Trade Practices Act
("DTPA"). After the jury answered all special interrogatories in
favor of dobal, the district court entered a final judgnent
awar di ng G obal $351, 156. 22 i n conpensat ory damages, $500, 000. 00 in
exenplary (punitive) damages, prejudgnent interest at 10%
postjudgnment interest at 3.74% attorneys fees and costs. e
vacate the award of punitive damages, and remand for new trial on
t hat i ssue.

| . BACKGROUND

I n August 1990, d obal, a small Houston tradi ng conpany that
purchases goods for resale and export to custoners in China, was
contacted by China Technical Corporation ("CTC'), a subsidiary of
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Chi na National Technical Inport & Export Corporation ("CNTIC'), to
obtain a quote for palladium chloride from Engel hard. d obal
related CTC s specification to an Engel hard custoner service
representative on August 3, 1990. In that request, d obal inquired
about the price and the terns of purchasing 170 kilograns of
pal | adium chloride wth a palladium content between 59.5% and
60.5% d obal also infornmed Engel hard that it was i nexperienced in
handl i ng precious netal commodities |ike palladium Engel hard' s
response quoted a price for "Palladi umChloride solution red-brown
powder, hygroscopic, soluble in dilute HClL, 60% PD content
(theoretical)." The quote was erroneous in that it identified a
solution of palladiumchloride with 60% pal |l adium which does not
exist. Palladiumchloride solution manufactured by Engel hard only
contains 10% or 20% pal | adi um

Because d obal was unfamliar with palladiumchloride, it did
not realize that Engel hard's quote was incorrect. On QOctober 24,
1990, d obal sent Engel hard a purchase order for 170 kil ograns of
pal | adi umchl ori de sol uti on contai ni ng 60%pal |l adi um w th 3279. 373
troy ounces of palladium as the anmount of palladiumrequired to
fabricate the goods. d obal then wire-transferred $316, 459.49 to
Engel hard as advance paynent for the order.

I n Decenber 1990, Engel hard shipped the palladium chloride
order directly to CTC. After receiving the shipnent, CTC notified
d obal that the product was incorrect; CTCreceived 510 kil ograns
of pall adi umchl ori de sol ution containing only 20%pal | adi umr at her

than palladium chloride containing a concentration of 60%



pal l adium?! d obal then contacted Engel hard about CTC s recei pt of
20% pall adium instead of 60% On January 4, 1991, Engel hard
requested dobal to find out whether CTC could use the palladi um
chloride solution, and that, if CTC could not, CTC should return
t he shipnent to Engel hard to be reprocessed into palladiumchl ori de
contai ning a concentration of 60% pal |l adi um ?

On January 11, 1991, dobal infornmed Engel hard that CNTIC
woul d be returning the palladium chloride solution to Engel hard,
requested that Engelhard provide dobal wth the nane of
Engel hard's shi pping agent in Beijing for delivery of the shipnment
and requested that Engelhard reinburse CNTIC for all direct
out - of - pocket costs incurred relating to CNTIC s handling of the
shi pnent . 3

After Engel hard informed dobal that it did not have a
shi pping agent in Beijing, CNTIC shipped the palladium chloride
solution back to the United States via an Air China flight from
Beijing to JFK airport in New York. OCNTIC had procured $521, 566. 80

i ninsurance on G obal's behalf fromthe Peopl es' | nsurance Conpany

The shiprment did, however, contain 3279.373 troy ounces of
pal l adium The difference between the quantity of palladi um
chl oride shipped (510 kil ograns) and the quantity ordered (170
kil ograns) was due to the specification in the purchase order for
3279. 373 troy ounces of palladium 170 kil ograns of palladi um
chloride solution would have required only 1093. 11 troy ounces of
pal | adi um

2Engel hard al so noted that the shipping and refabrication
woul d be conpleted at no additional charge to d obal

3Engel hard later agreed to pay for the shipping charges
necessary for shipping the palladiumchloride solution back to
Engel hard's facilities, but requested docunentation of any
addi tional costs.



of China ("PICC') to cover the return shipnent.*

When the return shipnment of palladium chloride solution
arrived at JFK airport, it was placed in an airport warehouse.
Sonetine later it was |ost or stolen by an unknown third party.

When it was determned that the return shipnment could not be
| ocated, d obal requested a new shipnment from Engelhard in |late
March 1991. Engel hard did not refund the $316, 459.49 that d obal
paid for the first shipnment, and agreed to send a second shi pnent
only if dobal paid Engel hard in advance, or provided a |letter of
credit in advance, for the cost of the palladium needed to
fabricate another shipnent. d obal protested, conplaining about
Engel hard's demand for a higher per ounce price for the second
shi pnent of palladiumthan charged for the first shipnent.

Nonet hel ess, on April 19, 1991, dobal wre-transferred to
Engel hard $321, 378. 26 as paynent in advance for the pall adi umused
to fabricate the replacenent shi pnent of palladiumchloride. Then
on April 29, 1991, Engel hard shipped 170 kil ogranms of palladium
chloride containing a concentration of 60% palladiumto CNTIC in
Bei j i ng.

CNTI C subsequently filed a claim for insurance proceeds for
the |l ost shipnent of palladiumchloride solution with PICC. CNTIC
assigned its rights under the policy to Gobal. dobal and PICC
executed a release agreenent on July 30, 1992 specifying that

A obal promsed to release PICC of all liability regarding the

“The total dollar anobunt of the insurance covered the price
CNTI C contracted to pay G obal ($521,566.80) for the shipnent of
pal | adi um chl ori de.



i nsurance for loss, and that PICC would pay d obal the sum of
$260, 000. 00.

On January 29, 1992, dobal filed suit against Engelhard in
Texas state court alleging breach of contract, breach of warranty
and viol ati ons of the DITPA. Engel hard renoved the suit to federa
court. On February 1, 1993, the district court ordered the parties
to file witten argunents on the issue of Engelhard's claimfor a
credit for the insurance proceeds received by dobal. After the
parties filed their nmenoranda, the court ruled that the insurance
proceeds woul d count in reducing a damage award to d obal based on
the breach of contract claim® The court noted, however, that
under Texas |law the collateral source rule applies to DTPA clains
and therefore, the insurance proceeds would not be applied to an
award for G obal under the DTPA claim

In the first anmended pretrial order, d obal dropped all but
its DTPA clains against Engel hard. G obal's two DTPA clains
stemmed from Engelhard's quote to dobal msrepresenting the
characteristics of palladium chloride that |ed to Engelhard
shi ppi ng an incorrect concentration of palladiumin violation of
sections 17.46(b)(5) and (7) of the Texas Busi ness & Conmerce Code
("the Code"), and Engel hard's unconscionable act of retaining
G obal's purchase noney and refusing to supply replacenent
pal | adium chloride w thout additional charge after the first

shi pnent was lost in violation of section 17.50(a)(3) of the Code.

°d obal Petrotech, Inc. v. Engel hard Corp., 824 F.Supp. 103,
104 (S.D. Tex. 1993).



Additionally, dobal sought punitive damages for Engelhard's
"know ng" engagenent in an unconsci onabl e course of action, defined
in section 17.45(9) of the Code.

At the final pretrial conference, Engel hard' s counsel did not
di spute that d obal rejected the first palladiumchloride solution
shi pnent as nonconf orm ng. Thus, the district court ruled that
under Texas contract law the first shipnent was at all tines the
property of Engel hard. The court al so excluded all evidence of the
i nsurance proceeds received by dobal, even on the issue of
unconsci onability.

During the jury trial, the district court instructed the
attorneys that, on the issue of who owned the first shipnment of
pal | adi um chl oride solution after it |eft Engel hard' s possession,
"no further questioning should be done about Engel hard's belief or
know edge of risk of loss, or the consequences of the | oss, and how
t hat formed their policy." In answering the specia
interrogatories, the jury found that Engel hard engaged in a fal se,
m sl eadi ng, or deceptive act that caused danage to d obal, and that
Engel hard engaged i n an unconsci onabl e course of action. Moreover,
the jury found that Engel hard's unconsci onabl e course of acti on was
"knowi ngly" commtted. The jury awarded d obal $351,156.22 in
act ual damages and $500, 000. 00 in punitive danages. On February 8,
1994, the district court entered final judgnment agai nst Engel hard;
i ncl udi ng prejudgnent interest on the actual damages at the rate of
10% attorneys' fees, and postjudgnent interest.

1. EXCLUSI ON OF EVI DENCE



W will not reverse a district court's evidentiary rulings
unl ess they are erroneous and substantial prejudice results. The
burden of proving substantial prejudice lies with the party
asserting error. F.DI1.C v. Mjalis, 15 F. 3d 1314, 1318-19 (5th
Cir.1994). Where, however, "the adm ssibility determ nation
necessarily invol ves a substantive | egal decision," we engage in a
two-tiered review process. Stokes v. Ceorgia-Pacific Corp., 894
F.2d 764, 767 (5th Gr.1990). First we conduct a de novo revi ew of
the underlying |egal analysis. | d. Second, we examne the
evidentiary ruling for abuse of discretion. 1d.

A. M staken Belief as to Omership

Puni ti ve damages are proper under the DTPA; "[i]f the trier
of fact finds that the conduct of the defendant was commtted
knowi ngly, the trier of fact may award not nore than three tines
the anmount of actual damages.” TeEx.Bus & Coum CobE ANN. 8§ 1750(b)
(Vernon Supp. 1995). Under the DTPA, "know ngly" is defined as
"actual awareness of the falsity, deception, or unfairness of the
act or practice giving rise to the consuner's claim" Tex. Bus. &
Com CobE ANN. § 17.45(9) (Vernon 1987).

Engel hard argues that the district court abused its discretion
by excluding evidence of its belief that the first shipnent of
pal l adium chloride solution belonged to Gobal once it was
delivered to CTC. Engel hard avers that it does not seek to offer
the evidence of its purportedly "m staken" belief as a defense to
G obal's DTPA claim but, rather, to prove its state of mnd at the

time it allegedly engaged in an unconsci onabl e course of action.



The district court erred, according to Engel hard, by not all ow ng
Engel hard to offer evidence for the limted purpose of its good
faith mstake of lawto prove that its actions were not "know ngl y"
unconsci onable, as defined under the DIPA, to warrant the
i nposition of punitive danmages.

Under Texas law, it is clear that intent is not an el enent of
8§ 17.50(a)(3), which prohibits any unconscionable action. See
MIler v. Soliz, 648 S.W2d 734, 738 (Tex. App.1983). Thus, for the
underlying liability in a DTPA claim brought for commtting
unconsci onabl e acts, "[t] he defense of good faith and/ or bona fide
error is not available.” Id. at 739. Nevertheless, in light of
t he know ng conduct that nust be found in order to allow a recovery
for punitive damages under the DTPA, evidence with regard to
Engel hard's state of mnd or belief about the falsity, deception,
or unfairness of its acts is clearly relevant to whether it acted
knowi ngly. The question we nust address is whether the exclusion
of the evidence of Engelhard's mstaken belief resulted in
substantial prejudice. Mjalis, 15 F. 3d at 1318-19.

Qur review of the record indicates that Engel hard's evidence
of m staken understandi ng of Texas contract law, which led to its
m st aken belief that G obal still owned the first shipnent of
pal | adi umchl ori de sol ution that was rejected as nonconformng, is
hi ghly relevant to a determ nation as to whet her Engel hard vi ol at ed
t he DTPA "knowi ngly." Engel hard woul d have offered testinony from
its enployees regarding their belief that d obal owned the first

shi pnent of palladium chloride solution, and how that m staken



belief affected their handling of G obal's request for a second
shi pnent. Specifically, Engel hard woul d have argued that it would
not have charged G obal for the second shipnent of palladium
chloride if it had known that it owned, and was responsible for,
the first shipnent.® Testinony about Engel hard's m staken beli ef
coul d have a substantial inpact on the jury's determnation as to
whet her Engel hard possessed the requisite state of mnd to commt
its violation of the DTPA "know ngly." |If the jury concluded that
Engel hard believed, although m stakenly, that d obal owned the
first shipnment of palladiumchloride solution and was responsi bl e
for shipping it back to Engel hard, then they coul d have reasonably
concluded that the charge for the second shipnent of palladium
chloride was not nade with actual awareness of its falsity,
deception, or unfairness. Because we conclude that the excl usion
of the evidence of Engelhard's mstaken belief did have a
substantial inpact on the jury's determnation on the issue of
punitive damages, we find the error was sufficiently prejudicial to
effect Engelhard's substantial rights so as to require a new
hearing on the i ssue of punitive danages. See Brown v. Mller, 631
F.2d 408, 413 (5th G r.1980).

B. | nsurance

8Al t hough @ obal contends that the jury did hear testinony
from Engel hard' s nanager, who stated in response to the district
judge's questions that "it was ny belief that the first shipnent
bel onged to G obal,"” the judge's immediate instruction to the
jury limted the effect of that testinony. Thus, we can not
conclude that the substance of the desired testinony was ever
presented to the jury. See United States v. Ashley, 555 F.2d 462
(5th CGr.), cert. denied, 434 U S. 869, 98 S.Ct. 210, 54 L.Ed.2d
147 (1977).



"The collateral source rule precludes a tortfeasor from
obt ai ni ng the benefit of paynent conferred upon the injured parties
fromsources other than the tortfeasor."” Jones v. Red Arrow Heavy
Haul ing, Inc., 816 S.W2d 134, 136 (Tex. App. —Beaunont 1991) (citing
RESTATEMENT ( SECOND) OF TORTS 8 920A). Its theory is that the wongdoer
shoul d not receive the benefit of insurance i ndependently obtai ned
by the injured party. Brown v. Anerican Transfer & Storage Co.
601 S. W2d 931, 934 (Tex.), cert. denied, 449 U S. 1015, 101 S. C
575, 66 L.Ed.2d 474 (1980) (citation omtted). "Evidence that the
injured party received benefits from a collateral source is
i nadm ssi bl e under the rules of relevancy."” 1d. (citing Martinez
v. RV Tool, Inc., 737 S.W2d 17 (Tex.App.—El Paso 1987), wit
deni ed, 747 S.W2d 379 (Tex.1988)).

Engel hard contends that the district court erroneously
excl uded evidence based on the collateral source rule regarding
Engel hard's belief that dobal would be fully conpensated by
insurance for the lost first shipnent of palladium chloride
sol uti on. Engel hard further argues that even if the collatera
source rule applies to the insurance policy, the evidence that
Engel hard believed that dobal would be fully conpensated by the
i nsurance proceeds had probative value to show that Engel hard
| acked the requisite state of mnd to warrant the inposition of
punitive damages under the "knowi ng" requirenent relating to
engagi ng i n an unconsci onabl e course of action. Engel hard contends
that presenting this evidence to the jury, for the limted purpose

of rebutting the "knowi ng" requirenent for punitive damages, would
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result inlittle prejudice.

For the collateral source rule to apply, the source of the
benefit must truly be "collateral."” See Phillips v. Western Co. of
North America, 953 F.2d 923, 929 (5th Cr.1992). Cenerally, the
rule does not apply when the tortfeasor has paid for the
plaintiff's collateral benefit. "[T]he "essence' of the rule has
been descri bed as the independence of the transaction giving rise
to the collateral source.” ld. at 931 (citation omtted).
However, the rule nmay not al so apply even in situations where the
tortfeasor does not directly pay for the benefit. "Application of
the collateral source rule depends |ess upon the source of the
funds than upon the character of the benefits received." Haughton
v. Blackships, Inc., 462 F.2d 788, 790 (5th Cr.1972) (citation
omtted). Thus, the rule excluding evidence of a collateral source
does not apply if the intended beneficiary of the collateral source
is the tortfeasor.

In the pretrial joint adm ssion of facts, Engel hard agreed
that CNTIC procured an insurance policy, on Gobal's behalf, to
cover the return of the first shipnment of palladium chloride
solution. Yet Engel hard has offered no evidence to show that the
i nsurance policy was neant to benefit it in any way. Therefore, we
find that the district court properly determ ned that the insurance
was a col |l ateral source.

However, the collateral source rule does not require in al
circunstances that the coll ateral benefit (insurance) be excluded

fromthe evidence introduced at trial. See Phillips, 953 F.2d at
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934. A narrow exception to the rule allows the adm ssion of
collateral source evidence in certain circunstances:

If there is little likelihood of prejudice and no strong

potential for inproper use, and a careful qualifying jury

instruction is given, then [a collateral source] nmay be
adm ssible for the limted purpose of proving another matter.
Simons v. Hoegh Lines, 784 F.2d 1234, 1237 (5th Cr.1986).

The very crux of Gobal's clains is that it was harned by
Engel hard's action in msrepresenting the character of the first
shi pnent of palladiumchloride solution and forcing G obal to pay
for the second shipnent in advance. The "know ng" aspect of the
requi red second paynent fornmed the basis for dobal's punitive
damages claim W find that evidence of Engelhard's belief that
d obal woul d be conpensated by the insurance policy purchased by
CNTICis directly relevant to the i ssue of an "actual awareness" of
unf ai r ness. Such evidence is relevant both to a factfinder's
decision to award punitive damages and the anount thereof. On the
ot her hand, evidence of 3 obal's insurance benefits, or Engel hard's
belief in the existence of such benefits, mght allowthe jury to
i nfer that d obal was not damaged and does not deserve conpensati on
for DTPA viol ations. The suggestion nade here is that the limting
instruction would confine the evidence to its proper use on the
i ssue of punitive damages.

We need not, however, in this proceedi ng determ ne whet her the
district court abused its discretion in not allow ng the proffered
evidence with a qualifying jury instruction. Inasnmuch as we have
previously determned (in Part I1.A of this opinion) that a remand
is necessary for a retrial on punitive damges, suffice to say we
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see little, if any, undue prejudice from such evidence in a
subsequent proceeding in which ordinary liability and non-punitive
damages have al ready been determ ned.

I11. PREJUDGVENT | NTEREST

Engel hard contends that the district court erroneously
followed article 5069-1.05 of the Texas Revised Civil Statutes in
applying a ten percent interest rate in conputing prejudgnent
interest. Engelhard argues instead that the six percent interest
rate set forth in article 5069-1.03 is applicable because all of
A obal's clains arise out of Engel hard's all eged failure to perform
and/ or honor its contractual obligations.

Article 5069-1.03 |limts prejudgnent interest in certain
contract cases to six percent.’” "For article 5069-1.03 to apply,
the case |aw suggests that we nust look to the surface of the
contract and see a visible perinmeter encircling the prescribed
contractual liability." Atchison, Topeka and Santa Fe Railway Co.
v. Sherwin-Wllianms Co., 963 F.2d 746, 751-52 (5th G r.1992).
However, if the contract fails to "unanbiguously establish the
anount owed," then article 5069-1.05 applies. Law O fices of More

& Associates v. Aetna Ins. Co., 902 F.2d 418, 421 (5th G r. 1990)

"The statute provides in pertinent part:

When no specific rate of interest is agreed upon by the
parties, interest at the rate of six percent per annum
shall be allowed on all accounts and contracts
ascertaining the sum payabl e, comenci ng on the
thirtieth (30th) day fromand after the tinme when the
sumis due and payabl e.

Tex. Rev.Civ. Stat. Ann. art. 5069-1.03 (Vernon 1987).
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(quoting Canpbel |, Athey & Zukowski v. Thomasson, 863 F.2d 398, 402
(5th Cir.1989)).

We find the contracts between Engel hard and d obal are not
wthin the contenplation of article 5069-1.03. Nei t her the
contract for the first shipnment of palladiumchloride solution nor
the second contract for the second shipnment of palladiumchloride
state with any specificity any neasure of liability and anount
owed. See Axelson, Inc. v. McEvoy-WIllis, a Div. of Smth Intern.
(North Sea), Ltd., 7 F.3d 1230, 1234 (5th G r.1993). Both contain
only a description of the product, order quantity, per unit price
and nerchandi se total. The total "sum payable" in damages is not
fixed by either contract. Therefore, the district court was
correct in applying a ten percent interest rate in accordance with
article 5069-1. 05.

CONCLUSI ON
For the reasons articul ated above, we VACATE the jury's award
of punitive damages, and REMAND for a newtrial solely on Gobal's
claim for punitive danages under the DTPA. The judgnent of the

district court is otherw se AFFI RVED.
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