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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore REAVLEY, DUHE and PARKER, Circuit Judges.

DUHE, Circuit Judge:

Appel l ants appeal from the "decertification" of their Age
Discrimnation in Enploynment Act representative action and from
certain rulings made by the district court during the trial of six
i ndividual plaintiffs. W affirm

| . BACKGROUND

Appel |l ants! are eighty-five? former nanagerial and skilled
enpl oyees term nated under Aranto's "Manpower Control Progrant
during 1984-87. In 1987, Robert Mooney, WIIliam Hol conb and John

Marcum filed their representative conplaint alleging unlawul

" Appel l ants" refers to the opt-in plaintiffs collectively.
"Trial Plaintiffs" refers to the Appellants that actually
proceeded to trial, i.e., Robert R Mooney, John Marcum WIIiam
Hol conb, Kenneth O son, Bobby Joe WIllians and Gustav Thim

2As di scussed below, the representative action originally
cont ai ned 154 nenbers. Since the class decertification and
di sm ssal order was entered, several plaintiffs have died, filed
i ndi vi dual actions or have otherw se elected not to participate
in this appeal.



termnation in violation of the Age Discrimnation in Enploynment
Act (ADEA). Oher plaintiffs filed simlar ADEA conplaints in the
sanme court and in the District of Del aware.

On Aranto's notion, the Delaware court transferred its cases
to Texas. After the transfer, on Appellants' notion, the Texas
court (hereinafter district or trial court) ordered consolidation
of the cases. In Novenber 1989, Judge Lynn Hughes authorized
noti ce of the ADEA cl ass proceeding to persons age 40 and over who
were term nated under the Aranco Manpower Control Program (MPC) on
or after Cctober 9, 1984.° Eventually, 154 persons (including the

original 18 plaintiffs in the consolidated action) elected to

"opt-in" to the representative action. Thereafter, the case
proceeded on a collective basis. Aranto deposed many of the
plaintiffs, and all parties conducted extensive, class-w de
di scovery.

In June 1992, the consolidated cases were reassi gned to Judge
Ewi ng \Werlein. In response to a request from Judge Werlein,
Plaintiffs proposed a two-phase "pattern or practice" trial,
nodel ed on | nternational Brotherhood of Teansters v. United States,
431 U.S. 324, 97 S. . 1843, 52 L.Ed.2d 396 (1977). Arancto argued
that the cases shoul d proceed as individual actions, and noved t hat
the "class" be dissolved because plaintiffs were not "simlarly
situated.” In May 1993, the district court ordered the parties to
select eight "party plaintiffs" for "the first trial" in Cctober
1992.

SApproxi mately 1800 notices were sent.
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In August 1992, approximately six weeks before trial, the
district court granted Aranto's notion to dissolve the "class" and
dism ssed all of the opt-in plaintiffs, including six of the eight
pl ainti ffs who had been selected for trial. |In Septenber 1992, the
district court denied Aranto's notion to dismss Appellants'
pattern and practice claim and six individual plaintiffs proceeded
totrial on Cctober 4, 1992. The jury found for Aranto on all six
cl ai ms.

1. DENI AL OF REPRESENTATI VE ACTI ON

The ADEA, at 29 U S. C. 8§ 626(b), explicitly incorporates
section 16(b) of the Fair Labor Standards Act,* which provi des that
a person may maintain an action on "behalf of hinself ... and other
enpl oyees simlarly situated. No enployee shall be a party
plaintiff to any such action unless he gives his consent in witing
to becone such a party and such consent is filed in the court in
whi ch such action is brought." 29 U S.C. 8§ 216(b) (enphasis
supplied). A difference between an ADEA representative action and
a Fed. R Gv.P. 23 class action is that the ADEA action follows an
"opt-in" rather than an "opt-out" procedure. See La Chapelle v.
Omens-1llinois, Inc., 513 F.2d 286, 289 (5th G r.1975). However,
in discussing the representative action, nost courts utilize class
action termnology from Rul e 23 cases.
A. Standard of Review

In the Fed. R Gv.P. 23 context, a district court's class

certification or decertification decision is reviewed under a

29 U.S.C. § 216(bh).



clearly erroneous standard. See Merrill v. Southern Methodi st
Uni versity, 806 F.2d 600, 607 (5th G r.1986),

We reviewthe district court's refusal to certify the class on

an abuse of discretion standard. On appeal, however, we

exam ne not only the evidence available to the district court,

but also "the facts developed at the trial of plaintiffs'

i ndi vidual clains."
(citations omtted); Briggs v. Anderson, 796 F.2d 1009, 1017 (8th
Cir.1986) (abuse of discretion reviewof district court's decision
to decertify the class). Appellee argues that the sane standard
should be applied to an ADEA certification/decertification
determ nation

Appel l ants, on the other hand, argue that this court should
exercise plenary review because the district court enployed an
incorrect legal standard. For this proposition, Appellants cite
Forbush v. J.C. Penney Co., 994 F.2d 1101, 1104-06 (5th G r.1993).
Therein, we enployed a de novo standard to review whether the
district court properly applied Fed. RCv.P. 23 to a class
certification question.

We hold that the ADEA decertification decision requires a
two-part standard of review. The initial question—.e. what |ega
standard should the district court have used—+s a question of |aw
to be reviewed de novo. Once the correct legal standard is
ascertained, the district court's application of the standard nust
be reviewed for abuse of discretion.

B. The Meaning of "Simlarly Situated”

The center of this dispute is what "simlarly situated" neans

in the ADEA context. Although there are many district court cases



addressing the i ssue, the proper class certification procedure for
an ADEA representative action is largely a matter of first
inpression for the circuit courts. The district court cases seem
to divide along two basic |ines.
1. Two-Stage Cass Certification

The first line of cases is typified by Lusardi v. Xerox
Corp.,> and represents the nmethod followed by the trial court in
this matter.® Lusardi and its progeny are remarkable in that they
do not set out a definition of "simlarly situated,” but rather
they define the requirenent by virtue of the factors considered in

the "simlarly situated" analysis.” |In other words, this |ine of

SLusardi v. Xerox Corp., 118 F.R D. 351 (D.N.J. 1987),
mandanus granted in part, appeal dism ssed, Lusardi v. Lechner,
855 F. 2d 1062 (3rd Cir.1988), vacated in part, nodified in part,
and remanded, Lusardi v. Xerox Corp., 122 F.R D. 463
(D.N. J.1988), aff'd in part, appeal dism ssed, Lusardi v. Xerox
Corp., 975 F.2d 964 (3rd G r.1992).

SAppel | ant s advance Sperling v. Hoffman-La Roche, Inc., 118
F.R D. 392, 407 (D.N. J.1988), aff'd in part and appeal dism ssed
in part, 862 F.2d 439 (3rd Cr.1988), aff'd and renmanded,

Hof f man- La Roche, Inc. v. Sperling, 493 U S. 165, 110 S.C. 482,
107 L. Ed.2d 480 (1989), as a different approach to the "simlarly
situated" inquiry. Upon careful exam nation, however, it is

obvi ous that the Sperling court only addressed cl ass
certification at the notice stage. 1In fact, the court | eaves
open the possibility of future decertification of the class. See
id. at 407 ("[N othing would appear to prevent the court from
nmodi fying or reversing a decision on "simlar situations' at a
later time in an action, as new facts energe."). W read the
Sperling case as sinply another exanple of the two-stage Lusardi
anal ysi s.

'Four factors were nanmed as the primary reasons for the
initial decertification of the Lusardi class. See Lusardi V.
Xerox Corp., 118 F.R D. 351, 359 (D.N.J.1987),

For several reasons, including (1) the disparate
factual and enpl oynent settings of the individual
plaintiffs; (2) the various defenses available to
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cases, by its nature, does not give a recognizable formto an ADEA
representative class, but lends itself to ad hoc analysis on a
case-by-case basis.

Under Lusardi, the trial court approaches the "simlarly
situated" inquiry via atwo-step analysis. The first determ nation
is made at the so-called "notice stage.” At the notice stage, the
district court makes a deci si on—dsual | y based only on t he pl eadi ngs

and any affidavits which have been subm tted—whether notice of the

Xer ox which appear to be individual to each plaintiff;
(3) fairness and procedural considerations; and (4)

t he apparent absence of filings required by the ADEA
prior to instituting suit, the class wll be
decertified.

On remand, the Lusardi court exam ned a variety of factors,
and again decided to decertify the class.

The nmenbers of the proposed class conme fromdifferent
departnents, groups, organi zations, sub-organizations,
units and local offices within the Xerox organi zation.
The opt-in plaintiffs perfornmed different jobs at

di fferent geographic | ocations and were subject to
different job actions concerning reductions in work
force which occurred at various tines as a result of
various decisions by different supervisors nmade on a
decentral i zed enpl oyee-by-enpl oyee basis. This case
shoul d not continue in a class status.

There is no commonal ity anmoung [sic] the people who
were subject to nore than sixty-five separate
reductions in force, virtually all of which occurred at
separate points in tinme. |In the absence of one
corporate wide reduction in force, about all that the
menbers of the proposed class have in common is their
termnation and age within the protected range. The

di sparate individual defenses asserted by Xerox

hei ghtens the individuality of the clains and
conplicates the significant nmanagenent probl ens.

Lusardi v. Xerox Corp., 122 F.R D. 463, 465-66 (D.N. J.1988)
(citations omtted).



action should be given to potential class nenbers.

Because the court has m nimal evidence, this determnation is
made using a fairly lenient standard,® and typically results in
"conditional certification" of a representative class. If the
district court "conditionally certifies" the class, putative cl ass
menbers are given notice and the opportunity to "opt-in." The
action proceeds as a representative action throughout discovery.

The second determ nationis typically precipitated by a notion
for "decertification" by the defendant wusually filed after
di scovery is largely conplete and the matter is ready for trial
At this stage, the court has nmuch nore i nformati on on which to base
its decision, and nmakes a factual determ nation on the simlarly
situated question. |[If the claimants are simlarly situated, the
district court allows the representative action to proceed to
trial. |If the claimants are not simlarly situated, the district
court decertifies the class, and the opt-in plaintiffs are
di sm ssed without prejudice. The class representatives—.e. the
original plaintiffs—proceed to trial on their individual clains.
Based on our review of the case law, no representative class has
ever survived the second stage of review.

2. Spurious C ass Action
The second line of cases is typified by Shushan v. University

of Colorado, 132 F.R D. 263 (D. Col 0. 1990). Shushan espouses the

8At the notice stage, "courts appear to require nothing nore
than substantial allegations that the putative class nenbers were
together the victins of a single decision, policy, or plan
infected by discrimnation.” Sperling v. Hoffmn-La Roche, Inc.,
118 F. R D. at 407.



view that 8 16(b) of the Fair Labor Standards Act (FLSA) nerely
breathes new life into the so-called "spurious" class action
procedure previously elimnated fromFed. R G v.P. 23. Building on
this foundation, the court determ ned that Congress did not intend
to create a conpletely separate class action structure for the FLSA
and ADEA context, but nerely desired to limt the availability of
Rul e 23 class action relief under either Act. |In application, the
court determ ned that Congress intended the "simlarly situated"
inquiry to be coextensive with Rule 23 class certification. I n
other words, the court |ooks at "nunerosity," "commonality,"
"typicality" and "adequacy of representation” to determ ne whet her
a class should be certified. Under this nethodol ogy, the prinmary
distinction between an ADEA representative action and a
Fed.R Cv.P. 23 class action is that persons who do not elect to
opt-in to the ADEA representative action are not bound by its
results. In contrast, Rule 23 class nenbers becone party to the
litigation through no action of their own, and are bound by its
results.
C. The District Court's Approach

The Lusardi procedure was followed in this case. Judge Hughes
made an initial determnation that the claimants were simlarly
situated, and permtted notice to be given to the putative cl ass.
Later, after 154 persons had "opted-in," and after extensive
di scovery had been conducted, Aranto noved to decertify the class.
Judge Werlein determned that the claimants were not simlarly

situated, granted Aranto's notion and dismssed the opt-in



plaintiffs w thout prejudice.
Judge Werlein set out extensive reasons for his finding.

An analysis of the pertinent facts in the case at bar
reveal s that the woul d-be nenbers of the ADEA representative
cl ass were subject to vastly di sparate enpl oynent situations.
First ... Plaintiffs were enployed by at |east 93 different
Aranto departnents scattered over 11 separate locations in
Saudi Arabia. Virtually every plaintiff worked in a different
division of the conpany and held a distinct job title
requiring different job skills. Moreover, Plaintiffs differ
significantly in enpl oynent characteristics such as job tenure
(varying from 1 to 34 years), enploynent history, salary
grade, qualifications, and education. Plaintiffs were of
vastly different ages when hired, and varied in age at
termnation from40 to 68. As discussed in nore detail bel ow,
Plaintiffs were discharged fromtheir enploynent in severa
different years upon the recomendation of different
deci si on-maki ng supervisors for a variety of reasons.

The specific circunstances of termnation alleged by
Plaintiffs are equal ly diverse. Depositiontestinony fromthe
respective Plaintiffs reveals a wde range of clains and
t heori es of recovery, including: discrimnatory selection for
RIF, forced retirenent, replacenent wth younger, older,
American, Saudi, or Mislimenpl oyees, and Aranto's refusal to

transfer Plaintiffs to other departnents. Sone Plaintiffs
all ege that Aranto should have "bunped"” other enployees to
create open positions for them Still others claim that

Aranto "retaliated" against them by refusing to rehire them
after they conplained of discrimnatory treatnent.

In view of the hodgepodge of clains and allegations, it is
clear that the defenses available to Aranto are just about as
di sparate as the Plaintiffs thensel ves.

Mor eover, because Aranto, as a defendant in an ADEA action, is
entitled to articulate "legitimte, nondi scri m natory
reason[s] for the enpl oyees' reaction, including "reasonable
factors other than age" ("RFOA"), the court's evaluation of
Aranto's defenses inevitably wll require presentation of
evi dence unique to each individual plaintiff.

Third, the evidence submtted by Aranto indicates that
there existed no single conpany-wi de reduction in force
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("RIF"). As reflected in the affidavits of Aranto officers
and supervisors, the downsizing of the Aranto work force was
inplenented on a highly decentralized Ilevel by |local
managenent . In contrast to the cases relied upon by
Plaintiffs, wherein the common thread unifying Plaintiffs'
claine was a conpany-wi de action executed by a relatively
smal | nunber of supervisors within a short tine period, inthe
instant case it appears that "the elections for individua
term nati ons were nmade by hundreds of different supervisors in
separate departnents wth differing constraints and
obj ectives, based upon considerations of various skills,
performance factors, and business need in each [of five]
year[s]."

These facts, and the absence of any controverting evidence
submtted by Plaintiffs, lead the Court to conclude that
Aranto's surplussing decisions were nmade in a manner simlar

tothat in Lusardi: between 1984 and 1988, Aranto experienced
not one, but well over 297 separate RIFs of expatriate
enpl oyees.

The facts developed at this tinme indicate that it would be
difficult, if not inpossible, to identify as nmany as two or
three of the nore than 130 potential Plaintiffs who could be
saidto be "simlarly situated" within the neani ng of the ADEA
statute. Moreover, Plaintiffs thensel ves have nade no att enpt
toidentify a smaller group of individuals who m ght conprise
a "simlarly situated" sub-class for ADEA purposes.

O her than the global allegations of Plaintiffs that the
ADEA was violated, that they were fornerly Arancto enpl oyees,
and that they were in the protected age group over forty,
there is no real commonality anong the naned Plaintiffs and
the "opt-in" group.

For nunerous reasons, including (1) the wdely disparate
factual, enpl oynent, and di scharge hi stories of the individual
Plaintiffs; (2) the variety of particular, differing, and
sonetinmes uni que defenses available to Aranto in contesting
the varied and disparate clains of 130 or nore forner
enpl oyees; and (3) fairness and procedural considerations,
the Court concludes that Plaintiffs are not "simlarly
situated" within the neaning of Section 16(b) of the ADEA

11



(citations and footnotes omtted).
D. Anal ysis

W find it unnecessary to decide which, if either, of the
conpeti ng net hodol ogi es shoul d be enpl oyed i n maki ng an ADEA cl ass
certification decision. Fromthe record, it is apparent that in
this case, no matter how we analyze the simlarly situated
requi renent, we cannot say that the district court abused its
discretion in finding that the "opt-in" plaintiffs were not
simlarly situated. 1In so holding we specifically do not endorse
t he net hodol ogy enpl oyed by the district court, and do not sanction
any particular nethodol ogy. W sinply need not decide the
appropri ate net hodol ogy under these facts, and therefore | eave t hat
i nqui ry for another day.

[11. M XED MOTI VES THEORY?®

Trial Plaintiffs first assert that the district court erred by
failing to instruct the jury on a "m xed-notives" theory of ADEA
di scrim nation under Price Waterhouse v. Hopkins, 490 U S. 228, 109
S.C&. 1775, 104 L. Ed.2d 268 (1989).
A. Standard of Review

The standard of reviewfor objections to the district court's
jury instructions are set out in FDIC v. Mjalis, 15 F.3d 1314,
1318 (5th Cir.1994):

First, the challenges nust denonstrate that the charge as a

whol e creates "substantial and ineradi cabl e doubt whether the

jury has been properly guided inits deliberations.” Second,
even if the jury instructions were erroneous, we wll not

The remaining issues relate to the trial of clains of the
six individual plaintiffs.
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reverse if we determ ne, based upon the entire record, that
t he chal |l enged i nstruction coul d not have affected t he out cone
of the case. |If a party wishes to conplain on appeal of the
district court's refusal to give a proffered instruction, that
party nmust show as a threshold matter that the proposed
instruction correctly stated the | aw
B. M xed-Mdtives Theory
In general, a plaintiff can prove age discrimnation in two
ways. A plaintiff can prove discrimnatory aninus by direct
evidence or by an indirect or inferential nmethod of proof.
Di scrimnation can be shown indirectly by followi ng the "pretext"”
met hod of proof set out in MDonnell Douglas Corp. v. Geen, 411
UusS 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). "The shifting
burdens of proof set forth in MDonnell Douglas are designed to
assure that the "plaintiff [has] his day in court despite the
unavailability of direct evidence.' " Trans Wrld Airlines, Inc.
v. Thurston, 469 U. S. 111, 121, 105 S.C. 613, 622, 83 L. Ed.2d 523
(1985).
If, however, plaintiff produces direct evidence of
di scrim nation, the McDonnell Douglas test is "inapplicable.” 1Id.,
469 U.S. at 119, 105 S. . at 621. The Price Waterhouse,
m xed- notives theory of discrimnation cones into play where direct
evidence of discrimnation is presented, but the enployer asserts

that the sane adverse enploynent decision would have been nade

regardl ess of discrimnation.® Although Price Wterhouse can be

1°See e.g. Arnbruster v. Unisys Corp., 32 F.3d 768, 778 (3rd
Cir.1994),

[I]n the Price Waterhouse framework ... the evidence
the plaintiff produces is so revealing of
discrimnatory aninus that it is not necessary to rely

13



characterized as a nmethod to prove discrimnation, t he
m xed-notives theory is probably best viewed as a defense for an
enpl oyer . !

Unl i ke McDonnel | Dougl as, which sinply involves a shifting of
t he burden of production, Price Waterhouse involves a shift of the
burden of persuasion to the defendant. |In other words, under Price
Wat er house, once a plaintiff presents direct evidence of
di scrimnation, the burden of proof shifts to the enpl oyer to show
that the sane adverse enploynent decision would have been nade
regardl ess of discrimnatory aninus. If the enployer fails to
carry this burden, plaintiff prevails.

Qur prior case law and the Price Witerhouse opinion nake
clear that the m xed-notives and pretext theories require different
el ements of proof. See Price Waterhouse, 490 U. S. at 243 n. 12,
109 S.Ct. at 1787 n. 12,

Not hing i n this opinion should be taken to suggest that a case
must be correctly labeled as either a "pretext" case or a
"m xed-notives" case fromthe beginning inthe District Court;

i ndeed, we expect that plaintiff often will allege, in the
alternative, that their cases are both. Discovery often wll

on any presunption fromthe prinma facie case to shift

t he burden of production. Both the burden of
production and the risk of nonpersuasion are shifted to
t he def endant who, because of the inference the overt
evi dence show ng the enpl oyee's bias permts, nust
persuade the factfinder that even if discrimnation was
a notivating factor in the adverse enpl oynent deci sion,
it would have made the sane enpl oynent deci sion

regardl ess of its discrimnatory aninus.

1See Price Waterhouse, 490 U S. at 246, 109 S.Ct. at 1788
("[T] he enpl oyer's burden is nost appropriately deened an
affirmati ve defense: the plaintiff nust persuade the factfinder
on one point, and the enployer, if it wishes to prevail, nust
persuade it on another.").
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be necessary before the plaintiff can know whether both
legitimate and illegitimate considerations played a part in
t he deci sions against her. At sone point in the proceedings,
of course, the District Court nmust deci de whet her a particul ar
case involves mxed notives. If the plaintiff fails to
satisfy the fact finder that it is nore |ikely than not that
a forbidden characteristic played a part in the enploynent
deci sion, then she may prevail only if she proves, follow ng
Burdi ne, that the enployer's stated reason for its decisionis
pr et ext ual .
See also, Waltman v. International Paper Co., 875 F.2d 468, 481
(5th Cr.1989) ("[T]he elenents of proof in a sex discrimnation
claim will vary depending on whether the evidence leads to a
di scrim nation clai mbased on "m xed notives' or "pretext.' "). In
summary, Price Waterhouse and MDonnell Douglas are alternative
met hodol ogi es for proving discrimnation. To be entitled to an
instruction, under either theory, plaintiff nust denonstrate that
he has submtted evidence of its requisite el enents.
C. Application
In this case, Trial Plaintiffs requested an instruction which
purported to conbine the Price Waterhouse and MDonnel |l Dougl as
theories into a single instruction. Wile the district court gave
the jury a MDonnell Douglas instruction, the Price Witerhouse
instruction was rejected. W nust determne whether Trial
Plaintiffs were entitled to a Price Waterhouse instruction.
As nentioned above, the fundanental prerequisite to the
m xed-notives instructionis the presentation of direct evidence of
di scrim nation.

In Brown v. East M ssissippi Electric Power Ass'n, [989 F.2d
858 (5th G r.1993),] we defined direct evidence in the

enpl oynent discrimnation context: "[d]irect evidence is
evi dence  whi ch, if bel i eved, proves the fact [ of
di scrimnatory ani nus] without inference or presunption.” In

15



t hat case we found that a supervisor's open and routi ne use of
racial slurs "constitutes direct evidence that racial aninus
was a nmotivating factor ..." in enploynent decisions.
Simlarly, in Price Waterhouse v. Hopkins, the Suprene Court
i ndi cated the kind of cooments that constitute direct evidence
of gender discrimnation. |In that case, one partner referred
to the plaintiff as "macho." Anot her suggested that she
"overconpensated for being a woman." A third advised her to
take "a course at charmschool." And a fourth advised her to
"wal k nore femninely, talk nore femninely, dress nore
femninely ... and wear jewelry." Li ke the supervisor's
coments in Brown, these coments directly suggest the
exi stence of bias; no inference is necessary. |n both cases,
the offending comments cannot reasonably be interpreted as
anything other than a reflection of bias—either racial or
gender - based.

Davis v. Chevron U S A, Inc., 14 F. 3d 1082, 1085 (5th G r.1994)

(per curiam . Before the Price Waterhouse nethodol ogy can be

12See al so Radabaugh v. Zip Feed MIls, Inc., 997 F.2d 444,
448-49 (8th Cir.1993),

What evidence is sufficient to entitle a plaintiff
to a Price Waterhouse burden-shifting instruction?
Initially, it is clear that nerely establishing a prinma
facie case of discrimnation is not enough. Rather,
the plaintiff nust present "evidence of conduct or
statenents by persons involved in the decisionmaki ng
process that may be viewed as directly reflecting the
all eged discrimnatory attitude ... sufficient to
permt the factfinder to infer that that attitude was
nmore likely than not a notivating factor in the
enpl oyer's decision.”

Not all comrents that reflect a discrimnatory

attitude wll support an inference that an illegitimte
criterion was a notivating factor in an enpl oynent
decision. In Beshears [v. Asbill, 930 F.2d 1348 (8th

Cir.1991) ], we distinguished "[c]omrents which
denonstrate a "discrimnatory aninus in the decisiona
process' or those uttered by individuals closely

i nvol ved in enploynent decisions,"” from" "stray
remarks in the workplace,' "statenents by
nondeci si onmakers,' or "statenents by deci si onnakers
unrel ated to the decisional process.' " \Wile evidence
of the former type of remark m ght be sufficient to
entitle a plaintiff to a Price Waterhouse instruction,
we reject the latter as insufficient.
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enpl oyed, plaintiff bears the "burden of persuasion on the i ssue of
whet her [inproper factors] played a part in the enploynent
decision." Price Waterhouse, 490 U S. at 246, 109 S.C. at 1788.

Trial Plaintiffs advanced several itens that they argue
constitute direct evidence of discrimnation. First is a
menor andum by a seni or vice president purporting to encourage the
early retirenment or dismssal of older enployees. The neno,
however, explicitly excludes Anerican enpl oyees fromits scope, and
therefore does not provide direct evidence of discrimnation
against Trial Plaintiffs all of whomare Anerican.

The remaining evidence relates to allegedly discrimnatory
statenents made to four of the Trial Plaintiffs by their
supervisors. Specifically, Trial Plaintiffs state,

Thims supervisor said he wanted to replace Thim with a

"younger and cheaper" engineer. Q son's supervisor said that

it "must have been your age". WIIlians's supervisor decl ared

that plaintiff would have a "good case of age di scrimnation."”

Mooney heard Dan Christy—+the man who recomended his

di scharge—tell a younger engineer that Aranco was "going to

get rid of the ol der enployees with the higher salaries.”
These statenments fail to constitute Price Witerhouse "direct
evi dence".

Even if we accept the statenents at face value, they do not
provi de discrimnatory aninmus "w thout inference or presunption.”
As we have stated previously, "[t]o shift the burden on the
enpl oyer to show by a preponderance of the evidence that it would
have made t he sane decision even without the forbidden factor, the
enpl oyee nust show that "the enployer actually relied on [the

forbidden factor] in making its decision.' Langl ey v. Jackson
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State University, 14 F.3d 1070, 1075 (5th Cr.1994) (enphasis in
original).

Al though the statement allegedly made to Thint® and the
statenent all egedly over heard by Mooney!* create i nferences that age
pl ayed a part in their term nations, when taken in their entirety,
both statenments are primarily indicative of a desire to save noney
by enpl oyi ng persons at |ower pay. The statenents to O son'® and

WIllianms!® nerely constitute speculation as to possible

BAccording to Thim his supervisor stated, "If | can
repl ace an expensive Anerican expat with a younger and cheaper
Brit, I can save the conpany a | ot of noney."

Y“Mooney testified in part,

"Well, as | recall, Dan Lawl or, who was a younger
engi neer, was afraid that he m ght be surplussed. So, he
was tal king to Dan Christy about this and Dan told himthat,
"Don't worry. They're going to get rid of the ol der
enpl oyees with the higher salaries.”

%A son testified in part,

"Q D dyou ask M. Conbs at your January, 1985,
nmeeting why you were being fired?

A. Yes.

Q What did he tell you?

A. He said it couldn't be because of ny performance
because that's been excellent. "So, it nust be your age.' "
W lliams testified in part,

"Q D d you overhear M. Churchville nmake any ot her
coments about your termnation at a |ater date?

A. Yes. Wthin a week after | had been given ny formal
letter I was sitting at nmy desk and ... | overheard Pat
talking to the other person and saying, "WIIlians has a good
case agai nst Arancto for age discrimnation."
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discrimnationinthe termnation of Trial Plaintiffs. There is no
evi dence that Appellee "actually relied on" Trial Plaintiffs' age
in making the decision. Wile we could infer such a conclusion
from these statenents, we cannot say that they provide "direct

evi dence " of age related aninus.
| V. PATTERN OR PRACTI CE CLAIM
A. Pattern or Practice Jury Instruction
Trial Plaintiffs argue that their pattern and practice
instruction was erroneously excl uded.
1. Standard of Review
We apply the sane standard of review to the district court's
exclusion of the requested pattern and practice instruction as we
applied in our analysis of the omtted m xed notives instruction.
2. Analysis
A "pattern or practice" claimis not a separate cause of
action, but nerely another nethod by which disparate treatnent can
be shown. The Suprene Court has set out the burden of establishing
a "pattern or practice of discrimnation."
[ D] enonstrating the exi stence of a discrimnatory pattern or

practice establishes a presunption that the individual class
menbers had been discrimnated against on account of race.

YFinally, "even if the jury instructions were erroneous, we
will not reverse if we determ ne, based on the entire record,
that the challenged instruction could not have affected the
outcone of the case." FDICv. Mjalis, 15 F.3d 1314, 1318 (5th
Cir.1994). Trial Appellants have failed to satisfy this burden.
The jury plainly did not believe their testinony under the | ower
"inferential evidence" standard enployed in the McDonnel |l Dougl as
anal ysis. Consequently, a reasonable jury could not have found
that the evidence presented constituted the higher |evel of
"direct evidence" necessary to shift the burden of persuasion to
t he def endant.
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Proving isolated or sporadic discrimnatory acts by the
enpl oyer is insufficient to establish a prima facie case of a
pattern or practice of discrimnation; rather it nust be
established by a preponderance of the evidence that "racial
discrimnation was the conpany's standard operating
procedure—the regul ar rather than the unusual practice.”

Cooper v. Federal Reserve Bank of Richnond, 467 U.S. 867, 875-76,
104 S.C. 2794, 2799, 81 L.Ed.2d 718 (1984) (citations omtted,
enphasi s supplied). Trial Plaintiffs' proposed instruction stated,
in relevant part,

If you find that in its selection of enployees for
termnation the defendant regularly and purposefully treated
persons age 40 or ol der | ess favorably than other enpl oyees on
account of their age, then you nust find that defendant has
engaged in a pattern or practice of discrimnation.

I f you find that the defendant discrimnated as a pattern
or practice, you nust presune that each individual plaintiff
was discrim nated against. Once a pattern or practice has
been proven, the burden of proof shifts to defendant to show
by cl ear and convi nci ng evidence that it woul d have term nat ed
the plaintiff even if it had not nmaintained a pattern or
practice of age discrimnation. Unless defendant makes this
showi ng, you nust find that the defendant discrim nated
agai nst each individual plaintiff.

Cl ear and convincing evidence is evidence that produces
in your mnd a firmbelief or conviction as to the matter at
issue. This involves a greater degree of persuasion than is
necessary to neet the preponderance of the evidence standard,
however, proof to an absolute certainty is not required.

Trial Plaintiffs' proposed instructionfailedto properly state the
law. In the first instance, the instruction fails to state that
Trial Plaintiffs nust show disparate treatnment by a preponderance
of the evidence. Second, the instruction fails to include the
Suprene Court's caveat that "isolated and individual" acts of
discrimnation are not sufficient to establish a pattern or
practice. Finally, the instruction inproperly states that

Appel | ees nust prove by "clear and convincing evidence that it
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woul d have termnated the plaintiff even if it had not maintained
a pattern or practice of age discrimnation."?® (enphasi s
suppl i ed).

However, even assum ng-as the Trial Plaintiffs contend—hat
the district court erred by rejecting rather than nodifying the
requested instruction, Trial Plaintiffs have failed to show that
they were entitled to the instruction. Trial Plaintiffs sinply
failed to show, either through statistics or anecdotal evidence,
that anything other than "sporadic and individual" acts of
di scrimnation occurred. 1In fact, the jury reasonably concl uded
that Trial Plaintiffs had failed to show any individua
di scrim nation.

B. Pattern or Practice Evidence
1. Standard of Revi ew

Next Trial Plaintiffs conplain of the exclusion of certain
W t nesses.

A trial judge's ruling on the admssibility of evidence is
generally reviewed for an abuse of discretion. Jon-T Chens., Inc.
v. Freeport Chem Co., 704 F.2d 1412, 1417 (5th G r.1983). Wen

the admssibility determnation necessarily involves a |egal

¥Trial Plaintiffs inproperly rely on Baxter v. Savannah
Sugar Refining Corp., 495 F.2d 437, 445 (5th G r.1974), cert.
denied, 419 U.S. 1033, 95 S.Ct. 515, 42 L.Ed.2d 308 (1974), for
their contention that a higher standard shoul d be required of
Appel | ees after the burden of proof shifts. The Price Waterhouse
Court specifically rejected the idea that upon the shifting of
the burden the enpl oyer should be required to show
non-di scrimnation by "clear and convinci ng" evidence rather than
be the usual "preponderance" of the evidence standard. See Price
Wat er house, 490 U. S. at 252-54, 109 S.Ct. at 1792-93.
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decision, this Court should consider the validity of the underlying
| egal analysis. See United States v. Beechum 582 F.2d 898, 909-18
(5th G r.1978) (en banc), cert. denied, 440 U S. 920, 99 S C.
1244, 59 L.Ed.2d 472 (1979); United States v. Robinson, 700 F.2d
205, 210 (5th Cir.1983), cert. denied, 465 U S. 1008, 104 S. C
1003, 79 L.Ed.2d 235 (1984). "W will not reverse a district
court's evidentiary rulings wunless they are erroneous and
substantial prejudice results. The burden of proving substanti al
prejudice lies with the party asserting error.” FDICv. Mjalis,
15 F. 3d at 1318-19.
2. Analysis
Trial Plaintiffs assert that the district court abused his
di scretion by excluding ten'® anecdotal witnesses relating to their
pattern or practice claim W nust start with the district court's
ruling on the issue.
On anecdotal evidence, in ny judgnent the use of
W tnesses who are plaintiffsinthis litigation and whose case
yet has to be tried because they're not being tried at this
time ... to allow those persons to testify in this case with
regard to their own anecdotal experiences ... the nerit of
doing that or the probative value of allowng that is
out wei ghed by the overwhelm ng difficulties that that would
cause in efficiently providing atrial tothese six plaintiffs
and fairly permtting each side to present their cases with

regard to these six plaintiffs during the tw-week period that
has been allowed for trial.

At trial, Trial Plaintiffs conplained of the exclusion of
17 wi tnesses, however, according to Trial Plaintiffs, four of the
W tnesses ultimately testified. O the remaining 13 wtnesses,
Trial Plaintiffs briefed their argunents as to only ten
W t nesses, and therefore have waived their objections to the
exclusion of the remaining three wtnesses.
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However, in the event that anecdotal evidence is offered
wth regard to other enployees—that is, supervisors, the
deci sion-makers that are involved with respect to these six
plaintiffs at tinmes and places that proximtely relate to the
clains of any of these six plaintiffs on trial—+hen |I do not
preclude the plaintiffs from making that type of offer or
t ender.

But ot her anecdotal evidence that would be unrelated to
the cases now on trial I'"mgoing to rule woul d be excl uded,
given the fact that we've got a conpany here with many
t housands of enpl oyees, as | understand it.

And when you start going to anecdotal evidence of certain
of those individuals, it not only, it seens to ne, works an
undue burden in a two-week trial upon the defendants to
respond or to try to put in a nore favorable light to them
what ever the evidence may be, but it actually results in
trying nore than the six clains that we've really set for
trial during this two-week period.

And | think that the pattern and practice contentions of

the plaintiff wll be denonstrated if the evidence shows it

... through statistical data and general policies pronul gated

by the conpany or inplenmented by the conpany that wll be

statistically evident ... and, plus, anecdotal evidence

directly related to decision-nakers or supervisors whose
conduct is under attack by these six plaintiffs.

W next note that, as a general rule, anecdotal testinony of

i ndividual acts of discrimnation is admssible to bolster

statistical evidence of disparate treatnent. See e.g. Teansters,

431 U.S. at 338, 97 S.Ct. at 1856. However, to be relevant the

evi dence nust have a "tendency to nake the existence of any fact

that is of consequence to the determ nation of the action nore

probable or | ess probable than it would be w thout the evidence."

Fed. R Evid. 401.

As set forth above, Trial Plaintiffs' burden under the

"pattern or practice" nethodol ogy was to show that discrimnation

"was the conpany's standard operating procedure—the regul ar rather
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t han the unusual practice." Teansters, 431 U S at 336, 97 S.C
at 1855. Thus, to show relevancy, Trial Plaintiffs had to show
that the proffered anecdotal witnesses were sufficiently simlar to
t hensel ves so that the witnesses' testinony woul d have a tendency
to show "standard [discrimnatory] operating procedure” and a
"regul ar rather than unusual practice" of discrimnation.

Testi nony of anecdotal witnesses with different supervisors,
working in different parts of the conpany was sinply too attenuated
torelate to this threshold i ssue. Because of their dissimlarity
to the Trial Plaintiffs, instead of providing testinony of a
conpany-w de pattern or practice, the excluded anecdotal w tnesses'
testinony would sinply have been evidence of "sporadic and
i sol ated" occurrences. Because the witnesses were not relevant to
the Trial Plaintiffs' burden, we find no abuse of discretion in
t hei r excl usi on.

V. EXCLUSI ON OF REBUTTAL TESTI MONY

Trial Plaintiffs next argue that the district court erred by
refusing to allow Dr. Erich Prien (Prien) to testify as a rebuttal
W t ness.

A. Standard of Review

VWiile our review is for abuse of discretion, we have
previously developed a four part test to determ ne whether the
district court properly excluded expert testinony.

"Inreview ng district courts' exercise of discretionin
excl udi ng expert testinony, we have previously considered the
followng four factors: (1) the inportance of the excluded
testinony, (2) the explanation of the party for its failureto
conply with the court's order, (3) the potential prejudice

that would arise from allowng the testinony, and (4) the
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availability of a continuance to cure such prejudice."”
EECC v. Ceneral Dynamcs Corp., 999 F.2d 113 (5th G r.1993).
B. Anal ysis

Trial Plaintiffs failed to designate Prien prior to the

district court's deadline for designation of expert wtnesses. As
excuse for the late designation, Trial Plaintiffs asserted that
t hey coul d not have recogni zed the necessity of his testinony prior
to the designation of Appellee's experts. Trial Plaintiffs made no
effort to have Prien designhated as an expert for their case in
chief, but instead noved to designate him as a rebuttal expert
wtness. Intheir notion for | eave, Appellants set forth the scope
of their designation of Prien:

One of the witnesses identified by Aranto is Dr. Richard
Jeanneret, who is designated as an "expert in industrial and
or gani zat i onal psychol ogy," to present an opinion on
"performance apprai sal procedures used by Aranto." Plaintiffs
previously designated no wtness to testify about this
subject, except to the extent that plaintiffs' expert Dr.
Bernard Siskin will testify that there is a statistically
significant pattern that ol der enpl oyees tended to get worse
performance ratings.

The expected testinony of Dr. Jeanneret, based on his
report, wll attenpt to validate the perfornmance appraisa
policy at Aranto. Thus, he concluded that "perfornmance
ratings were a primary determ nant i n decisions regarding the
i nvoluntary term nations of Aranco enpl oyees." He further
opi ned that "[b]ased on ny review of the Arancto perfornance
apprai sal program it is ny opinionthat it is job-related and
t hat no conponent is inherently biased agai nst i ndividual s age
40 or over." Thus, only part of the report constitutes a
direct response to Dr. Siskin; the balance of the report
covers a new and different ground.

[P]laintiffs began to | ook for an expert to rebut the
report's conclusions with regard to the validity of Aranto's
performance apprai sal and rati ng system and engaged Dr. Prien
as a rebuttal witness. Dr. Prien wll present opinions about
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Aranto' s perfornmance appraisal policy, which would serve as a
direct rebuttal of Dr. Jeanneret's testinony.... Dr. Prienis
designated to rebut Aranto's defense that the performnce
apprai sal system was a valid, non-discrimnatory method of
sel ecting candi dates for surplus.
(citations to record omtted). At trial, Appellees elected not to
call Jeanneret, and the court ruled that Trial Plaintiffs could not
call Prien as a rebuttal wtness.

Trial Plaintiffs contend that although Jeanneret was not
cal l ed by Appellee, they should have been allowed to call Prien to
rebut the testinmony of WIIliam Wal ker who, in part, testified to
hi s experience with the Aranco perfornmance apprai sal system After
review ng the rel evant portions of Wal ker's testinony, we concl ude
that he did not testify to nmatters within the scope of the
desi gnation set out by Trial Plaintiffs. Wlker did not testify as
an expert witness, did not testify to the use of the force ranking
systemto determne termnations,? did not testify to perfornance
apprai sal procedures outside of his own departnent and certainly
did not testify to the age neutrality or validity of the
performance apprai sal system In short, Prien's testinony was
whol Iy "uninportant” because Appellee's wtness provided no
testinony wthin the scope of Prien's designation.

In addition, Appellees would have been greatly prejudiced by
Prien's testinony. Al t hough he had been deposed, Appellee's

deposition was limted to questions concerning Prien's reaction to

Jennerete's report. In other words, at deposition Appellees only

2'n fact, Wal ker testified that he never had to use a force
ranki ng systemin his departnent.
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questioned Prien regarding matters wthin the scope of his
desi gnati on. Because Appellees offered no testinmony within the
scope of his designation, Prien had nothing to rebut, and any
testi nony would have been unavoi dably prejudicial. W find no
abuse of discretion in the district court's exclusion of Prien's
t esti nony.
VI . EXCLUSI ON OF EX GRATI A CLAI M5

A. Background

Appel lants' final argunent deals wth the Jlast-mnute
exclusion of their ex gratia clains. The ex gratia clains are
based on all egations that Aranto pai d enpl oyees over the age of 49
substantially smaller severance paynents than simlar, younger
enpl oyees with the sane |ength of service. On the first day of
trial, the district court granted the Appellee's earlier filed
notion to vacate the consolidation order and convert the matter
back into seven individual actions. The court held that,

[I]t's been determned that this is not and cannot

proceed as a representative action—+t seens to ne that each

i ndividual plaintiff's clains nust be exam ned with respect to

whet her they have been perfected, whether limtations has

[sic] run independently of the other plaintiffs.
Only one of the original nanmed plaintiffs filed an EEOC charge
asserting an ex gratia claim None of the Trial Plaintiffs filed
an EEOC charge asserting the claim nor did any of the Trial
Plaintiffs' conplaints assert an ex gratia claim As stated by the
district court,

[ NJone of the six plaintiffs that are to proceed to trial had

asserted an ex gratia claim and all would be barred by
limtations if they undertook now to assert such claim

27



In an attenpt to save their ex gratia clains, Trial Plaintiffs
attenpted to resurrect a previously filed notion for leave to file
a second anended conplaint (filed in one of the Del aware cases),
which had sought to add a class-wide ex gratia claim Tri al
Plaintiffs asserted that filing the second anended conpl ai nt woul d
bring them under the "single filing rule,” and allow all of the
conplaints to ride on the single EEOC charge. The district court
denied the notion, refused to apply the "single filing rule", and
ruled that issues of EEOCC charges and limtations would have to be
resol ved on a case-by-case basis. Trial Plaintiffs argue that the
district court thus abused its discretion.

B. Anal ysis

As we have noted previously, "one cannot take | egal action in
ADEA cases unl ess one has filed an adm nistrative charge, in cases
arising in Texas, wthin 300 days of the Ilast act of
discrimnation." Anson v. Univ. of Tex. Health Science Center, 962
F.2d 539, 540 (5th Gr.1992). However, "[t]he federal courts now
universally hold that an individual who has not filed an
adm nistrative charge can opt-in to a suit filed by any simlarly
situated plaintiff under certain conditions.” |d. at 541. This
so-called "single filing rule" generally allows a plaintiff, who
did not file an EEOCC charge, to piggyback on the EEOCC conpl ai nt
filed by another person who is simlarly situated. |In this case,
all of the naned Trial Plaintiffs filed an individual EEOC charge,
but failed to include an ex gratia claim Trial Plaintiffs now

attenpt torely on the ex gratia claimcontained in the individual
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EECC charge of Robert O son, a nanmed plaintiff who was not incl uded
in the group of Trial Plaintiffs. Wether the single filing rule
can be used by soneone who actually filed a EEOC charge to append
an additional claimappears to be matter of first inpression.

"It is uncontroversial that the "single filing rule" is not
limted to class actions but also can permt a plaintiff to join
i ndi vidual ADEA actions if the naned plaintiff filed a tinely
admnistrative charge to permt "piggybacking' by the joining
plaintiff." How ett v. Holiday Inns, 49 F.3d 189, 195 (6th
Cir.1995). Two conditions nust be satisfied. First, the person
attenpting to piggyback nust be simlarly situated to the person
who actually filed the EECC charge.?? See Anson, 962 F.2d at 541.
Second, the charge nust provide notice of the collective or
cl ass-wi de nature of the charge. See id. at 541-43. There is no
di spute that A son's EEOC charge contained | anguage purporting to
make the ex gratia claimclass-w de, however, that does not end our
i nquiry.

The policy behind the single filing rule is that "[i]t would
be wasteful, if not vain, for nunerous enpl oyees, all with the sane
grievance, to have to process nmany identical conplaints with the
EECC." Qatis v. Crown Zellerbach Corp., 398 F.2d 496, 499 (5th

Cir.1968). As long as the EECC and the conpany are aware of the

2lAs we found previously, Appellants in this matter are not
simlarly situated to each other or to other claimnts. However,
the district court did not specifically address whether Trial
Plaintiffs mght be simlarly situated, for purposes of the
single filing rule, with regard to the ex gratia claim Because
we find that single filing rule inapplicable for other reasons,
we do not address this issue.
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nature and scope of the all egations, the purposes behind the filing
requi renent are satisfied and no injustice or contravention of
congressional intent occurs by allow ng piggybacking. However
where the party wi shing to piggyback has filed his own EEQCC char ge,
policy cuts the other way.

Once the charge is filed, unless it is permssibly nodified,
the EEOC and the enployer are entitled to rely on the all egations
contained therein. To allow a plaintiff to file an EECC char ge,
file suit upon that charge and then, at the el eventh hour, when the
statute of limtations has run, to anend his conplaint in reliance
on the charge of another belies the policies behind the single
filing rule and controverts congressional intent. The enpl oyee, by
failing to assert a particular allegation in his charge, has
necessarily excluded hinself fromthe class of persons purportedly
covered by the charge of another. As a result, the EEOCC and the
enpl oyer are given no notice and no opportunity to renmedy his
conplaint. He is bound by the paraneters of his own EEOC char ge,
and cannot subsequently utilize the single filing rule to avoid the

statute of limtations.? Because the single filing rule was

22Cf. Anderson v. Unisys Corp., 47 F.3d 302, 308 (8th
Gir.1995),

For those plaintiffs who have never filed an
adm ni strative charge and who are all owed to piggyback
on the filed claimof another, we deemit reasonable to
permt themto join suit as long as the claimant on
whose adm nistrative filing they have relied tinely
files suit after receiving right-to-sue letters from
the state and federal agencies.

Those plaintiffs who do file admnistrative
charges, however, should be bound by the statute of

30



i napplicable, the district court properly denied Trial Plaintiffs

nmotion for | eave to anend.

For

VIl . CONCLUSI ON

the reasons set forth herein, we affirm the orders and

rulings of the district court.

AFFI RVED.

limtations, which in normally stated in the
right-to-sue letter. Even if those plaintiffs are

pi ggybacki ng on anot her enpl oyees tinely adm nistrative
charge, once they file separate adm nistrative charges,
they cannot rely any further on the other claimant's
actions and nust tinely file suit after receiving their
right-to-sue letters.
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