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BENAVI DES, Circuit Judge:

The central issue in this appeal is whether a district court
can rely upon statenents nmade by counsel in open court di savow ng
any interest in an interpleaded fund. Because as a matter of
federal civil procedure a district court can hold counsel to his
word, we affirm

FACTUAL AND PROCEDURAL BACKGROUND

This controversy is rooted in a contract dispute between Ergo
Science Incorporated ("Ergo") and appellant Elite Therapeutics,
Inc. ("ETI"). Ergo holds the |license for commerci al devel opnent of
certain nedical technologies for the treatnment of obesity and
di abetes. ETI alleged that it purchased the right to sublicense
t hese technol ogi es. Ergo denied this allegation contending that no
such sublicense existed. It is undisputed, however, that ETlI paid
Ergo $1, 050, 000; these funds were raised by ETI from investors.
This appeal surrounds an interpleader action concerning these
f unds.

In 1992, Ergo sued ETI and its president Donn Martin seeking
a declaratory judgnent that no sublicense agreenent existed. Ergo
| ater amended its conplaint toinclude, inter alia, an interpleader
claim Ergo alleged that it |learned fromcertain investors that
ETI and Martin solicited the funds paid to Ergo by falsely stating
that ETI already had a sublicense for the technol ogi es when in fact

the parties were nerely negotiating. |In the interpleader action,



Ergo contended that sonme 500 individual investors, who were
defrauded by ETlI, were third-party claimants to the fund.

On Qctober 28, 1994, the district court conducted a hearing on
the interpleader claim At this hearing, Ergo unequivocally waived
any interest in the $1,050,000 which it paid into the registry of
the court. Counsel for ETI, however, nade conflicting statenents
regardi ng the funds. Counsel repeatedly stated that the noney
bel onged to Ergo because of the alleged sublicense agreenent. At
one poi nt, counsel stated that if there was no contract, the noney
bel onged to ETI. However, after sone di scussion as to whether ETI
had filed a claimto the fund the court directly asked ETI

If Ergo says | can give it to the investors, they wash

their hands of it. You say your clients wash their hands

of it, | giveit tothe investors. Thenit's a matter of

me sitting dowmn with the i nvestors and trying to work out

a way to distribute it. Are we at that point?

Counsel for ETlI answered: "Yes. That's fine with ne, your Honor."
After this colloquy, the court discussed with counsel for the
i nvestors-clai mants possi ble procedures for pro rata relief.

Foll ow ng this hearing, the district court ordered that Ergo,
Martin, and ETlI "all disclained any claimto or interest in the
funds that Ergo has interpleaded into court in this action.”
Furthernore, the court found that "Martin and ETI acknow edged t hat
they have made no claimto such funds; and, Ergo, Martin, and ETI
all agreed that the court can order that the proper claimnts to
such funds are those parties to this action who . . . have asserted
in this action clains to such funds." In addition, the court

determ ned that "there is no just reason for delay in, and hereby

directs, entry of final judgnent as to the rulings nade by the

3



court in this order." Sinultaneously, the court issued a fina
judgnent that Ergo, ETI and Martin had no interest in the
i nterpl eaded fund.

On Decenber 21, 1994, ETI filed a Rule 60(b) notion for relief
from the judgnent on the grounds that the district court was
m st aken when it concluded that ETI had waived all clains to the
f unds. The district court concluded the notion was neritless
because, based upon the record of the hearing, ETI's counsel
relinqui shed any claimto the funds in open court. Thi s appea
ensued.

Prior to oral argunent, Ergo and ETI settled their underlying
di sput e. Li kewi se, ETlI and the bulk of the investors-claimnts
reached a settl enent. However, one group of investors, the Barrett
group, did not settle; there remains an on-going dispute between
the Barrett investors and ETI. Consequently, this remaining
controversy breathes life into the argunents originally raised by
Ergo and the rest of the investors-claimnts.

JURI SDI CTI ON

As a threshold matter, our jurisdiction to entertain this

appeal has been challenged on two grounds.!? Initially,

jurisdiction is challenged because ETlI |acks standing since it

The jurisdictional issues were first raised by Ergo in a
motion to dismss the appeal. W carried this notion to the
merits. The investors-claimnts then adopted Ergo's argunent by
ref erence. The Barrett group has in turn adopted the argunents
raised by the investors-clainmnts. Since Ergo has settled its
di spute with ETI, its notionto dismss for lack of jurisdictionis
deni ed as noot. Nonethel ess, we briefly address the jurisdictiona
issues initially raised by Ergo and | ater adopted by the Barrett
group to determne our jurisdiction with respect to these renaini ng
appel | ees.



di savowed any interest in the interpleaded funds. Secondl y,
appel l ees contend that the district court's orders are
interlocutory. W reject both of these argunents.

As for standing, appellees rely on our recent opinion in Rohm

& Hass Texas, Inc. v. Otiz Bros. Insulation, Inc., 32 F.3d 205,

209-12 (5th Cr. 1994). Rohm however, is not controlling. I n
Rohm it was the plaintiff-stakehol der who sought to appeal. W
di sm ssed the appeal because the stakeholder had unequivocally
denied any interest in the fund, continued to di savow any i nterest
on appeal, and sought nerely to prevent sone possible future
indirect injury fromthe court's priority in distribution. The
situation presented hereis quite different. This dispute involves
a potential claimnt to the fund, not the stakehol der, and the very
i ssue on appeal is whether ETI has waived its interest in the
i nterpleaded funds or not. The district court's judgnment decrees
that ETI has no interest or right to the interpleaded funds. ETI
therefore, has standing to challenge this order because it is not
faced with a hypothetical or indirect injury as in Rohm but a real
and i medi ate injury.

This court also has jurisdiction over the appeal because it
i nvol ves a final judgnment under Federal Rule of Civil Procedure
54(b). This rule provides that:

When nore than one claimfor relief is presented . . . or

when nmul tiple parties are involved, the court may direct

the entry of a final judgnent as to one or nore but fewer

than all of the clainms or parties only upon an express

determ nation that there is no just reason for delay and

upon an express direction for the entry of judgnent.

FED. R QGv. P. 54(b). Wile as a general rule an order granting



interpleader is interlocutory, such an order is appeal abl e provi ded

the district court invokes Rule 54(b). See New Ansterdam Casualty

Co. v. United States, 272 F.2d 754, 756 (5th G r. 1959); see also

Di anbnd Shanrock Gl & Gas Corp. v. Conmi ssioner of Revenues, 422

F.2d 532, 534 (8th Gr. 1970); Guerin v. Guerin, 239 F.2d 909, 913

(9th Cr. 1956); Republic of China v. Anerican Express Co., 190

F.2d 334, 338-39 (2d Cr. 1951).°2

Inits order, the district court di sposed of one cl ai mand one
party when it ordered that ETI had no interest in the interpleaded
funds. Furthernore, the district court conplied with the Rule
54(b) requirenents when it found no just reason for delay and
directed entry of a final judgnent. Since the district court
conplied with Rule 54(b) and the order granting interpleader
conpletely disposes of ETI's interest in the fund, this Court has
jurisdiction to consider the nerits of the appeal.

Dl SAVOML OF | NTEREST | N FUND

The essence of ETI's argunent is that the statenents nade by

counsel do not rise to the level of a "waiver" of an interest in

the interpleaded funds.? ETI contends that its conditional

The comrentators concur. See 7 CHARLES A. WRI GHT ET AL., FEDERAL
PrRACTICE AND PROCEDURE 8§ 1720, at 651-52 (1986) ("But because [a
decision granting interpleader] leaves the clains to the stake
before the court and prevents the entry of a final judgnent
enbracing the entire action, the interpleader order is now
consi der ed nonappeal abl e, unless the court iswllingto direct the
entry of a partial |judgnent under Rule 54(b).") (enphasis added);
3A JAMES W MooRE, MoORE' S FEDERAL PRACTICE  22. 14[ 6], at 22-148-22-149
(1995) ("Also interlocutory, in the absence of a Rule 54(b)
determ nation, is an order granting interpleader . . . .") (first
enphasi s added).

ETI also contends that the district court inplicitly and
erroneously held that ETI was required to file a third-party claim
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statenents do not neet the standard of waiver under Texas | aw
because the concession does not amount to an intentional

relinqui shnment of a known right. See First Interstate Bank v.

Interfund Corp., 924 F.2d 588, 595 (5th Cr. 1991) (describing

Texas wai ver |law). Furthernore, because the district court failed
to apply Texas waiver |aw, ETI posits that we nust apply a de novo
review.* W believe, however, that the issue is nobre one of
estoppel rather than relinquishnment of a known right.

Properly franed, the issue presented in this case is not one
of application of Texas waiver |law. Rather, the question is one of
procedure in the federal courts: Can a federal district judge rely
upon statenents nmade by counsel in open court renouncing a specific
clainf? This question does not inplicate Texas waiver law at all,
but strikes at the very core of protecting the integrity of the
judicial process and the discretion of the district court.

Viewed in this light, the issue is nore akin to judicia

est oppel .® The doctrine of judicial estoppel prevents a party from

to the interpl eaded fund. ETI contends that since it was not naned
by Ergo as a third-party claimant, the district court's scheduling
order requiring clains to be filed within a specific tinme period
did not apply to it. However, based upon the district court's
order denying ETlI's Rule 60(b) notion, it is clear that the court
relied on ETlI's open-court renunciation of any interest in the
fund, not its failure to file a claim

4 ETI does not contend, and indeed would be hard-pressed to
contend, that its counsel |lacked the authority to waive its
interest in the interpleaded funds at the pretrial hearing. See
FED. R Qv. P. 16(c) ("At | east one of the attorneys for each party
participating in any conference before trial shall have authority
to enter into stipulations and to nmake adm ssions regarding all
matters that the participants nmay reasonably anticipate nmay be
di scussed. ).

We note that Texas | aw al so enbraces the doctrine of judicial
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asserting a position in a legal proceeding that is contrary to a
position previously taken in the sanme or sone earlier proceeding.

United States v. M Caskey, 9 F.3d 368, 378 (5th Cr. 1993), cert.

denied, 114 S. C. 1565 (1994). W recognize the applicability of
this doctrineinthis circuit because of its | audabl e policy goals.
The doctrine prevents internal inconsistency, precludes |litigants
from "playing fast and |oose" with the courts, and prohibits
parties from deliberately changing positions based upon the
exi gencies of the nonent. 1d.

In this case, ETI's counsel nmade statenents at a pretrial
hearing that disclaimany interest in the interpleaded funds. A

simlar situation was presented in Veillon v. Exploration Servs.,

Inc., 876 F.2d 1197, 1199-1201 (5th Cr. 1989). Followi ng a
maritime accident, Travelers Insurance Conpany deposited what it
believed to be as the limts of its policy coverage into the
court's registry. Later, a dispute arose as to the anount of
policy limts. Follow ng settlenent negotiations, Travel ers agreed
that it would not oppose wthdrawal of the deposited funds by the
injured plaintiff in exchange for summary judgnent establishing the
policy limt at a level favorable to Travelers. Veillon, 876 F. 2d
at 1199. At a pretrial hearing, the district court characterized
the plaintiff's notion as one to dismss as opposed to summary
judgnent. Because dism ssal would not resolve the coverage |limt
i ssue, counsel for Travel ers bal ked. 1d. Nonethel ess, after sonme

di scussion, the court asked: "Travel ers has no further interest in

estoppel and distinguishes it from waiver. See 34 Tex. JurR. 3D
Est oppel 88 5, 19 (1984).



those funds [in the court's registry]." To which counsel
responded, "That's correct."” 1d. Despite having di savowed any
interest in the funds in open court, Travelers l|later noved to
withdraw the funds.® The district court denied the notion after
reviewing the transcript of the earlier hearing. Id. at 1200

Travel ers appeal ed argui ng that counsel had not relinquished rights
to the funds. W rejected this position and held counsel to its
word noting that "when the district judge stated that Travel ers had
no further interest in the funds, [counsel] for Travelers
responded, "That's correct.'" Id. at 1201. Furthernore, this
Court rejected Travel ers's argunent that the transcri pt was sonehow
an inaccurate reflection of the statenents nmade at the hearing.
Id.

A review of the record fromthe pretrial hearing in this case
yields the sanme result. Despite vacillations by ETI's counsel, a
denouenent occurs. The court directly asked counsel: "If Ergo says
| can give it to the investors, they wash their hands of it. You
say your clients wash their hands of it, | give it to the
i nvestors. Then it's a matter of ne sitting down wth the
investors and trying to work out a way to distributeit. Are we at
that point?" ETI's counsel replied: "Yes. That's fine with ne,
your Honor." Faced with this record, this is the sane type of
renunci ation present in Veillon.

Still, ETI maintains that the district court m sunderstood its

This action was precipitated by the final judgnent in the
underlying injury claimwhere the district court dism ssed the
cl ai ns agai nst the insureds.



comments. |f there was a m stake, however, the procedural renedy
is a Rule 60 notion for relief fromjudgnent, as we counseled in
Vei l |l on. See id. ETI requested precisely this relief. The
district court, however, denied the notion. It is well-settled
that we nust review a denial of a Rule 60(b) notion under an abuse-

of -di scretion standard. Gover nnent Fi n. Ser vs. One Ltd.

Partnership v. Peyton Place, Inc., 62 F.3d 767, 770 (5th GCr.

1995); Cooper v. Noble, 33 F.3d 540, 543 (5th Gr. 1994).

A review of the record, however, reveals no abuse of
di scretion. In its order denying the Rule 60(b) notion, the
district court outlined the portions of the record upon which it
relied. This included the exchange between the court and counsel
where counsel consented to the distribution of the interpl eaded
funds to the investors. |In addition, the district court's order
recounts that this concession was foll owed by "Il engthy di scussi ons
with counsel for the investors/claimants relative to procedures
that mght be followed in the allocation of the interpleaded funds
between the investors/claimants." As the court noted, at no tine
during these discussions did ETlI suggest in any way that the
court's course of action was inappropriate. In fact, our review of
the record also reveals that at the conclusion of the discussion
wth the investors, the court, speaking to pro se investors,
stated: "Well, you' ve heard the di scussi on about persons who claim
an entitlenent to the $1, 050,000. And apparently the main actors,
Ergo and M. Martin and his conpany [ETI], have given up any claim
to it. So it's to be divided up anobngst the investors, and an

effort is going to be nade to have sone third party work with the
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attorneys for the investors in deciding on an appropriate way to
divide that up." While the court nmade this unequivocal statenent
concerning the parties' renunciation of any interest in the fund
and its intention to distribute it to the investors, counsel for
ETI sat silently. Gven these circunstances, the district court
did not abuse its discretion in concluding that ETlI disavowed its
interest in the fund.

To be sure, ETI's counsel continues to nmaintain that it did
not mean to renounce its interest in the funds. Counsel offers a
potential reading of the <colloquy wth different enphasis
illustrating the conditional nature of the statenents. However,
unl i ke counsel, we were not privy to the tone and inflection of the
statenments made before the district court; we nust confine our
reviewto a cold record. On the other hand, the district judge was
engaged in the pretrial hearing. Unli ke us, he heard counsel's
remar ks and concl uded both at the hearing and on |ater review of
the record that renunciation occurred. This conclusionis entitled
to great weight. Faced with a burgeoni ng docket and with a conpl ex
comercial lawsuit at hand, a district judge nust be able to w nnow
the issues for trial. This includes reliance on statenents nmade by
counsel in open court disavow ng specific clains.

Whether this reliance is labelled as "waiver," "judicial
estoppel ,"” or "renunciation" is immterial. Wat is clear is that
the district court, as a matter of federal procedure, is entitled
torely on statenents nmade by counsel in open court. Wen a |later
dispute arises as to the nature of the statenents, litigants

possess procedural renedies to correct m stakes. However, once
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the district court concludes that no m stake has been nmade, such a
conclusion nust be given deference. That deference is not
unfettered. W can reviewthe record, as done in this case, for an
abuse of discretion. |In the absence of such abuse, the district
court's concl usion nust stand.
CONCLUSI ON

Based upon our review of the record, the district court did

not abuse its discretion in concluding that counsel for ETI

di savowed any interest in the interpleaded funds. W AFFI RM

EMLIOM GARZA, Crcuit Judge, concurs as to the judgnent only.
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