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RHESA HAVKI NS BARKSDALE, Circuit Judge:

This action arises out of a child being tenporarily renoved
fromhis hone during an investigation of possible child abuse; at
issue is a sunmary judgnment di sm ssing substantive and procedural
due process clains, springing froma clained liberty interest in
living peaceably in a famly, agai nst several nenbers of the Texas

Departnment of Human Services (DHS).'? Because the clained

. The appell ees are: case workers Pam Garrett and Teri G een,
DHS supervisor Nora Stinson, DHS investigator Arthur Bussey, and
DHS Director of Child Protective Services Ois Dalton. I n
Septenber 1993, the child protective services functions of DHS were



constitutional rights were not clearly established at the tine in
issue, the appellees are shielded by qualified inmunity.
Therefore, we AFFI RM

| .

Before 7:00 a.m on Novenber 14, 1991, Charles Kiser, Jr.
(Kiser) took his ten-week-old son, Cody, to the child s regular
sitter, Esperanza Bravo, who operated a DHS registered day-care
facility; Cody had been in day-care there for about a nonth.?
Later that norning, at approximtely 10:45, Kiser picked up Cody
fromthe Bravo hone for a schedul ed nedi cal appointnment, arriving
at Dr. Herbert's office approximately 15 mnutes |ater. Dr.
Herbert examned Cody and prescribed nedication for an ear
infection, but noted no distress or other evidence of injury.3
Ki ser then returned Cody to the Bravo hone (around noon).

At approximately 2:00 p.m that day, Cody's nother picked him
up fromthe Bravo hone. Wen they reached hone about ten m nutes
| ater, Cody seened upset; his nother discovered that his right arm

was swollen. She took Cody to Dr. Schultz, who diagnosed a fresh

transferred to the Texas Departnent of Protective and Regul atory
Servi ces.

2 Bravo's facility had been registered with DHS at | east since
1982, and was listed in a public registry of such facilities which
DHS nade available to parents seeking such facilities for their
chi |l dren. Kiser alleged in the conplaint and response to the
summary judgnent notion that, in reliance on the DHS registry, the
Bravo home had been sel ected.

3 The appel |l ees note that the doctor's failure to observe signs
of distress or injury does not nean necessarily that Cody was not
injured at that tinme, because Dr. Herbert held Cody by his clothing
during the exam nati on.



fracture of Cody's right forearm Cody was admtted to the
hospital for evaluation and treatnent; x-rays reveal ed evi dence of
a partially healed prior fracture of his left arm and aninjury to
his left leg.*

On Novenber 15, as required by Texas law, Dr. Schultz
reported, to DHS, Cody's unexpl ai ned injuries, which suggested the
possibility of abuse. Appellee Stinson assigned appellee Garrett
to conduct an investigation. Garrett interviewed Dr. Schultz, who,
according to Garrett's affidavit, stated that the cause of the
fracture was consistent wwth a severe blow, rather than as a result
of soneone pulling on Cody's arm?®

Garrett interviewed the Kisers at the hospital, and advised
them that an ex parte court hearing was scheduled l|ater that
af ternoon regardi ng tenporary custody. After the hearing, Garrett
t ook physical custody of Cody pursuant to a court order granting
DHS tenporary protective custody pending an i nvestigation into the
causes of Cody's injuries. Cody was placed in a foster hone after

his release fromthe hospital.®

4 Ki ser was an enlisted nenber of the Air Force. The Air Force
i nvestigative report, submtted by Kiser in response to the summary
j udgnent notion, states that Cody's x-rays were reviewed by three
speci alists, who discovered two nore injuries, and who opi ned t hat
the injuries were the result of physical abuse.

5 Kiser's affidavit states that Garrett interviewed Ms. Kiser
and her two children on Novenber 15, and that Ms. Kiser's
daughter, using a doll, showed Garrett how Ms. Bravo picked Cody
up by one arm Kiser states further that, at a court hearing on
Decenber 10, Dr. Herbert denonstrated to the judge how a child's
armcoul d be broken by lifting the child by one arm

6 It appears that Cody was released fromthe hospital in md-
Novenber 1991.



Appel | ee Bussey was assigned to i nvestigate the Bravo facility
wWth respect to whether Cody's injuries could have been caused
while he was there.’” On Novenber 18, Bussey visited the Bravo
household and interviewed Ms. Bravo, her husband, and their
daughter. Bussey alsointerviewed a childin Ms. Bravo's care and
several parents of other children in her care; none of the parents
reported any suspicion of mstreatnment of their children at the

Bravo hone.® Also on Novenber 18, Bussey and Davis interviewed

! Bussey' s i nvestigati on was conducted jointly with David Davi s,
an Air Force investigative agent.

8 Bussey's affidavit states that M. and Ms. Bravo had no
know edge of how Cody was injured; they were spontaneous and
unwavering that Cody was not hurt in their honme; and, when he asked
t hem what shoul d happen to soneone who abuses a small child, they
responded wthout hesitation that "they should go to jail"
Bussey's affidavit states further that the Bravos' teenaged
daughter admtted that she had tapped children on the hand and told
them"no" when t hey m sbehaved, but cl ai ned that she was unawar e of
how Cody was injured and was certain it did not happen at her hone;
she also told himthat anyone who hurt a child |Ii ke Cody shoul d be
puni shed. Bussey also stated in his affidavit that he spoke with
Air Force investigator Davis on Decenber 9, and that Davis told him
that Ms. Bravo had taken a pol ygraph exam nation and "passed with
flying colors". Al t hough Kiser asserts in his brief that DHS
effectively closed its investigation of the Bravo famly after a
brief visit on Novenber 18, Bussey's affidavit reflects that his
i nvestigation continued until at |east m d-Decenber.

I n response to the summary judgnent notion, Kiser submtted an
affidavit of a private investigator he hired to investigate the
Bravo facility, in which the investigator stated that M. Bravo had
been arrested at least 12 tinmes between Septenber 1982 and
Septenber 1991; and that Ms. Bravo told himthat M. Bravo had a
drinking problem and was physically abusive, that she had been
beat en, ki cked, and threatened by her husband on nuner ous occasi ons
and was very afraid of him that she had filed famly violence
conpl ai nts against himin August 1990, August 1991, and twice in
Septenber 1991, and that he was at hone all day on the day Cody's
arm was broken. Kiser's investigator stated also that he had
i ntervi ewed anot her parent who had used the Bravo day-care facility
until her five-nmonth-old child was injured there in March 1990; the
parent stated that DHS investigators believed Ms. Bravo's
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Ki ser;°® and, on Novenber 26, he took a pol ygraph exam nation, which
yi el ded i nconcl usive results. On the advice of his attorney, Kiser
refused to submt to another.

On Decenber 10, the state court ordered Kiser to nove out of
his hone and permtted Cody to return there with his nother. But,
three days |l ater, Cody was renoved fromhis hone again, and pl aced
in foster care. On March 19, 1992, the state court granted Cody's
pat ernal grandnot her's request to be appoi nted tenporary possessory
conservator, and ordered that the Kisers have unlimted supervised
visitation. Cody was placed in his grandnother's custody on March
22, where he remained until he returned to his hone (that Muy).

Earlier, in January 1992, on the recomendation of Dr.
Herbert, the Kisers obtained court authorization to have tests
conducted on Cody to determne whether he suffered from
osteogenesis inperfecta, a genetic defect. The tests were

conpleted in May 1992, ruling out that possibility. Thereafter, on

expl anation that the child had fallen on a toy, but that a four-
year-old who was in care at the Bravo facility had told her that
her baby got "pow wowed"” (hit in the face).

Ki ser also submtted Bussey's May 14, 1992, deposition taken
in the state court custody proceeding in which Bussey testified
that DHS received a conplaint that a child was injured in the Bravo
facility in March 1990, and that, after an investigation, DHS
determ ned that the child bruised her cheek when she fell onto an
article in a playpen; Ms. Bravo was cited for not adequately
supervi sing the children.

o Bussey's affidavit states that Kiser denied know edge of how
Cody was injured, mnimzed the seriousness of physical abuse of
children, and made statenents to the effect that soneone who woul d
do such a thing to a child should get treatnent in therapy

Kiser's affidavit states that he told the investigators that the
authorities "should find out what happened and deal with it" if
soneone deliberately hurts a baby.
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May 19, the custody proceedi ngs were di sm ssed; and, as noted, Cody
was allowed to return honme. A crimnal investigation of Kiser was
concluded in Cctober 1992. The appellees nmade no fina
determnation as to who was responsible for causing Cody's
i njuries.

In late 1993, Kiser filed suit against the appellees and
others under 42 U . S.C. 8 1983, claimng violation of a Fourteenth
Amendnment due process right not to be deprived of a liberty
interest inliving peaceably in a famly. The appellees noved to
dism ss, asserting, inter alia, qualified immunity. But, the
district court entered an order the next day, requiring that any
nmotion to dismss or for sunmary judgnent on qualified i munity be
filed within 30 days. The appellees then noved for summary
judgnent, again asserting qualified imunity.

The early notion to dismss was denied w thout explanation;
the district court later denied the appellees’ notion for
clarification of whether the order had denied their qualified
immunity defenses. During the pendency of the appellees
interlocutory appeal of that order, however, the district court
granted their summary judgnent notion. The court acknow edged t hat

the appellees had asserted qualified imunity defenses, but

10 The conplaint and anendnents do not specify whether Kiser
asserted procedural or substantive due process violations. The §
1983 cl ai ns agai nst Davis, District Attorney Smth, and Assi stant
District Attorney Roberts were dismssed prior to the sunmary
judgnent; and the dism ssal of those clains is not before us. The
district court declined to exercise supplenental jurisdiction over
a state | aw negl i gence cl ai magai nst Ms. Bravo, and di sm ssed t hat
claimw thout prejudice. At oral argunent, Kiser acknow edged t hat
t he cl ai m had been abandoned.



declined to consider them holding instead that, as a matter of
law, a right to due process was not viol at ed because Ki ser received
notice and a hearing before the appellees renoved Cody from the
Ki sers' hone, and other hearings were conducted while Cody was
tenporarily out of the hone.

.

Ki ser contends that the district court erred both by failing
to address the substantive due process clainms and by granting
summary judgnent agai nst the procedural due process clainms. Kiser
stresses that he does not challenge the appellees' actions in
renmoving Cody from his hone, but asserts, instead, that the
appel l ees, by continuing their investigation of Kiser long after
they were in possession of information that conclusively showed
that he could not have been responsible for Cody's injuries,
violated the substantive due process right to famly integrity.
The procedural due process claimis based on the appel |l ees' all eged
wi t hhol di ng of excul patory evidence. The appellees counter that,
inter alia, the summary judgnent should be affirnmed on qualified
i muni ty grounds.

After the summary judgnment, our court, on the appellees’
nmotion, dismssed their interlocutory appeal from the denial of
their notion to dismss. Kiser contends that the appell ees waived
their qualified immunity defenses when they di sm ssed that appeal.
W di sagree. Qualified inmunity is not waived when a defendant
fails to take an interlocutory appeal and, instead, subjects

hi msel f to discovery and trial. Matherne v. WIlson, 851 F.2d 752,



756 (5th Gr. 1988). It would be anonmal ous to conclude that a
def endant wai ves a qualified imunity defense by di sm ssing as noot
an interlocutory appeal that the defendant was not required to take
in the first place.

In any event, in addition to raising qualified imunity in
their nmotion to dismss, the appellees raised it in their summary
j udgnent notion. Al t hough the district court did not rely on
qualified immunity in granting summary judgnent, it is nore than
wel | -settled that an appellee generally may urge in support of a
judgnent any matter appearing in the record. E.g., Gty of Safety
Harbor v. Birchfield, 529 F.2d 1251, 1254 n.4 (5th Cr. 1976).
Li kewi se, we may affirma summry judgnent on i ssues raised in the
district court, even if not relied on by it. See, e.g., Chevron
US A, Inc. v. Traillour Gl Co., 987 F.2d 1138, 1146 (5th Gr.
1993) . 1

In considering qualified immunity clains, we apply a well-
establi shed two-part analysis; this appeal involves only the first
part. "We nust first determ ne whether the plaintiff[s] ha[ve]
“allege[d] the violation of a clearly established constitutiona
right'". Spann v. Rainey, 987 F.2d 1110, 1114 (5th Gr. 1993)
(quoting Siegert v. Glley, 500 U S 226, 111 S. Q. 1789, 1973

(1991)). Because "many general constitutional rights ... are

1 It goes without saying that our review of a summary judgnent
is plenary; that we apply the sane standard applied by the district
court, e.g., F.D.1.C v. Ernst & Young, 967 F.2d 166, 169 (5th Cr.
1992); and that it is appropriate if the record discloses "that
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnent as a matter of |law'. FED.
R CGv. P. 56(c).



clearly established and yet so general that it often will be
uncl ear whet her particular conduct violates the right[,] ... the
right the official is alleged to have violated nust have been
"clearly established" in a nore particularized, and hence nore
rel evant, sense: The contours of the right nust be sufficiently
clear that a reasonable official would understand that what he is
doing violates that right". Hodorowski v. Ray, 844 F.2d 1210
1216-17 (5th Cr. 1988). "This is not to say that an official
actionis protected by qualified immunity unless the very action in
question has previously been held unlawful ...; but it is to say
that in light of pre-existing law the unlawf ul ness nust be
apparent”. Anderson v. Creighton, 483 U S. 635, 640 (1987). 12
A

Ki ser acknowl edges that the State had a conpelling interest in
taking custody of Cody when his wunexplained injuries were
di scovered. He nmaintains, however, that the appel |l ees soon becane
aware through their investigation that he could not have caused
Cody's injuries, and that the injuries were nost likely to have

occurred while Cody was in the physical control of Ms. Bravo.?®

12 Only if there was violation of a constitutional right that was
clearly established do "we then decide whether the defendant[s']
conduct was objectively reasonable". Spann v. Rainey, 987 F.2d at
1114 (citing Salas v. Carpenter, 980 F.2d 299, 305-06 (5th Gr.
1992)). "[T]he objective reasonabl eness of an official's conduct
must be neasured with reference to the law as it existed at the
time of the conduct in question." Pfannstiel v. Cty of Marion

918 F.2d 1178, 1185 (5th Gr. 1990). As stated, we do not reach
this part of the two-part analysis.

13 I n support of the assertion that the investigation should have
made the appellees aware of the wunlikelihood that Kiser was
responsible for Cody's injuries, and that the injuries were |likely
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Ki ser contends that the appell ees, by continuing their
i nvestigation of Kiser and mai ntaining custody of Cody after their
i nvestigation reveal ed excul patory evidence exonerating Kiser,

vi ol ated the substantive due process right to be free of tenporary

to have occurred in the Bravo hone, Kiser asserts that: (1) Cody's
stepsister told investigators on Novenber 15 that Ms. Bravo
frequently lifted Cody in a manner |ikely to have caused the
injuries; (2) investigators clained to have screened police arrest
and conviction records in their investigation of the Bravo day-care
facility, but later clained not to have discovered that Ms.
Bravo's husband had nultiple arrests and convictions for assault,
crimes involving alcohol, and donestic violence; (3) the
i nvestigators acknow edged being aware of past reports of child
abuse in the Bravo hone, but discounted the significance of those
reports; and (4) investigators failed to i nspect safety conditions
in the Bravo hone and failed to attenpt to verify statenents nade
by Ms. Bravo on her applications for registration, sonme of which
| ater proved to be fal se.

The appel |l ees dispute Kiser's characterization of what they
learned from their investigation. According to them their
i nvestigation did not exonerate Kiser, and they were never able to
determ ne who was responsible for Cody's injuries. The appellees'
summary judgnent evidence includes the affidavits of Stinson,
Garrett, and Green (the DHS case wor ker who was assigned to repl ace
Garrett in the Kiser investigation in January 1992), in which they
state that they observed Cody crying uncontrollably during visits
with his parents, causing themto suspect that Cody m ght have a
reason to fear his parents. The appellees state that none of the
information obtained in the investigation of the Bravo hone,
i ncluding polygraph test results on Ms. Bravo and Kiser,
observations of the Bravos and the Kisers, and interviews wth
ot her individuals whose children were placed in Ms. Bravo's care,
led them to conclude that Kiser was not a possible cause of his
son's injuries. The appellees note that they were unaware of M.
Bravo's 1990 arrest until infornmed of it by the Kisers, and state
that the alleged prior child abuse at the Bravo hone was actually
a reported injury which was investigated and found not to involve
abuse.

Kiser's affidavit states that Cody seened "happy" and "nornmal "
during the first few parental visits after he was in DHS cust ody,
but that, during a visit on Decenber 2, Cody becane upset after
Garrett got mad and threw a notebook across the roonm he states
that Cody "got fussy" after about half an hour during a visit two
days |l ater.
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interference by the State in a parent-child relationship. Ki ser
contends further that the appellees acted oppressively by
wi t hhol di ng excul patory evidence and giving fal se testinony in the
state court.

Ki ser acknowl edges that our court has not recognized
definitively the substantive due process right now asserted, but
mai ntai ns that relevant case | aw can be extrapol ated to recogni ze
such a right. He cites Santosky v. Kraner, 455 U S. 745 (1982),
and Lassiter v. Departnent of Social Services, 452 U. S. 18 (1981),
in support of the assertion that the Suprenme Court has |ong
recogni zed that, for Fourteenth Anendnent purposes, a freedom of
personal choice in matters of famly life is a fundanental right
inplicit in the concept of ordered |liberty and worthy of protection
under the substantive conponent of the due process cl ause.

In Lassiter, the county social services agency petitioned the
state court to termnate permanently the parental rights of a
not her who had left her child in foster care for nore than two
years and had been convi cted for second-degree nurder and sentenced
to 25-40 years inprisonnent. 452 U. S, at 20-21. The Court

acknowl edged that "a parent's desire for and right to “the

14 Ki ser asserts that, despite Cody's treating physicians' desire
to test for osteogenesis inperfecta, and their continuing
uncertainty as to whet her the di sease may have caused the i njuries,
appellee Garrett testified falsely at a hearing on Novenber 27,
1991, that the physicians had rul ed out non-traumati c causes; and
that on Decenber 10, Garrett again testified falsely that
osteogenesis inperfecta had been ruled out as a cause of the
injuries. He asserts further that, despite Garrett's adm ssion to
menbers of the Kiser fam |y on Novenber 22 that DHS had no evi dence
inplicating Kiser, she testified on Novenber 27 that Cody woul d be
in danger of further injury if returned to his hone.
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conpani onshi p, care, custody and nmanagenent of his or her children’
is an inportant interest that "“undeniably warrants deference and,
absent a powerful countervailing interest, protection'", id. at 27,
but concl uded that, under the circunstances of that case, the state
court did not deny the nother due process of lawwhen it failed to
appoint counsel to represent her in the parental term nation
proceeding. |d. at 32-33.

In Santosky, <child care workers sought to termnate
permanently the parents' custody of their children. Cting
Lassiter, the Court noted its historical recognition that freedom
of personal choice in matters of famly life is a fundanenta
liberty interest protected by the Fourteenth Anendnent. ld. at
753. Inlight of the nature of the private interest threatened and
t he permanency of the threatened loss, id. at 758, it held that a
state could not sever permanently the parent-child relationship
W t hout providing the parents with "fundanentally fair procedures”,
id. at 754, including supporting its allegations of neglect with
"cl ear and convincing evidence". |1d. at 747-48.

As Kiser acknow edges, both Lassiter and Santosky were
procedural due process cases, and thus did not address the nature
of substantive protections available in the famly integrity
context. Moreover, both are distinguishable, because they invol ved
attenpts to term nate permanently the parent-child rel ationship.

Ki ser acknow edges also that in Hodorowski v. Ray, 844 F.2d
1210 (5th Gr. 1988), and Doe v. Louisiana, 2 F.3d 1412 (5th G
1993), cert. denied, ___ US _ , 114 S C. 1189 (1994), our
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court found no clearly-established right to famly integrity when
a state seeks to interfere tenporarily wth custody. H s attenpt
to distinguish those cases on the ground that they dealt wth
qualified imunity is unavailing in light of our rejection of his
contention that the appellees waived their qualified inmunity
def enses.

I n Hodorowski, child protective services workers renoved two
seven-year-old girls fromtheir parents' honme w thout a prior court
order, after receiving information that the children were being
abused by their father. 844 F.2d at 1212. The parents clai ned
interference with famly integrity in violation of the Fourteenth
Amendnent. Hodor owski recognized that "the right of the famly to
remai n together wi thout the coercive interference of the awesone
power of the state" is "the nobst essential and basic aspect of
famlial privacy", id. at 1216, but held that the defendants were
entitled to qualified imunity because the right to famly
integrity had been defined in such general terns that reasonable
officials would not have understood that their conduct violated
that right.

It is beyond dispute that nmany aspects of famly
integrity possess constitutional stature. But
reasonabl e governnment officials, know ng only that
they nmust not infringe on famly integrity, would
not necessarily know just what conduct was
prohibited. In particular, in the absence of any
nmore fact-specific authority, we do not think that
appellants in this case should have known that
their conduct in renoving the Hodorowski children
fromthe hone viol ated the nebul ous right of famly
integrity.

ld. at 1217.



The Hodor owski court acknow edged that it is "undeni abl e that
concern for famly integrity figured promnently in the Court's
rationale", id., in both Santosky and Stanley v. Illinois, 405 U S.
645, 649 (1972) (hol ding that due process requires a hearing before
a state can term nate permanently the parental rights of unmarried
fathers), but stated that "it would be a m stake to concl ude that,
from Sant osky and Stanl ey al one, the appellants should have known
t hat taki ng the Hodorowski children into tenporary custody viol ated
a constitutional right". | d. (bserving that both Santosky and
Stanl ey involved a state's attenpt to sever permanently the parent-
child rel ationshi p, whil e Hodorowski concerned an attenpt to obtain
only tenporary custody, our court stated that "[t]his difference
alone is sufficient to prevent us fromconcl udi ng that appellants
conduct violated clearly established law'. 1d.?°

Kiser attenpts to distingui sh Hodorowski on the basis that it
does not reflect that there were any allegations that DHS
i nvestigators contrived or conceal ed evi dence, m srepresented facts

to the court, or otherwise acted in bad faith. But, the absence of

15 Cf. Davis v. Page, 640 F.2d 599, 602 (5th Cr. 1981) (en
banc), vacated on other grounds, 458 U. S. 1118 (1982), in which our
court stated that a nother whose child had been taken into
tenporary custody, wthout her being fully infornmed of the
possibility prior to a dependency hearing, had a |iberty interest
at stake in the dependency hearing that was protected by the due
process clause of the Fourteenth Anendnent. The court considered
that "the interest of a parent in the conpani onship, care, custody,
and managenent of his or her children cone[s] to this Court with a
monmentumfor respect | acking when appeal is made to |iberties which

derive nerely from shifting econom c arrangenents”. ld. at 603
(internal quotation marks and citation omtted). The court stated
that this interest demanded "the full procedural protection

necessary to avoid the erroneous deprivation of that interest”.
| d.
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such al l egati ons in Hodorowski does not support a concl usion that
the nebulous, ill-defined right tofamly integrity is noreclearly
establi shed when evidence or allegations of such msconduct is
present .

Such al l egati ons of m sconduct were nmade in Doe v. Loui siana;
our court concl uded neverthel ess that the parent's clainmed right to
alibertyinterest infamly integrity was not clearly established.
2 F.3d at 1417-18. There, state social workers conducted a four-
month investigation after a physician reported suspected sexua
abuse of a four-year-old girl. Id. at 1414. The father conplied
wi th the social worker's demand that he have no contact with either
hi s daughter or his son during the investigation. 1d. The state
court dismssed a civil "chil d-in-need-of -care"” proceeding
followng a hearing at which no evidence of physical abuse was
presented, and at which there was evidence that the social workers
had suppressed the results of reports indicating that no sexual
abuse had occurred, m srepresented the findings in those reports,
and given false information to the district attorney's office in an
effort to have the children taken from the tenporary custody of
their paternal grandparents. |d. at 1414-15.

Suit was filed against the social workers, claimng that they
interfered wwth the father's fundanental |iberty interest in the
care and custody of his children, violated his constitutional right
to be free frommalicious prosecution, and violated the children's
privacy. 1d. at 1415. CQur court reversed the denial of the notion

to dismss, holding that the social workers were entitled to
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qualified imunity because preexisting |law did not establish that
they "should have known that their conduct violated the nebul ous
right of famly integrity". 1d. at 1418.

Doe cited with approval Frazier v. Bailey, 957 F.2d 920 (1st
Cr. 1992), which involved simlar facts and allegations. There,
the plaintiff alleged that a social worker interfered with his
liberty interest in the care, custody, and managenent of his
children by ignoring excul patory evidence and by progranm ng his
children to fal sely accuse himof sexual abuse. I1d. at 925, 929.
The First Crcuit noted that, "[b]ecause th[e] [liberty] interest
[in famlial relationships] nust always be bal anced against the
governnental interest involved, it isdifficult, if not inpossible,
for officials to knowwhen they have viol ated "clearly established
l[aw'. 1d. at 931. It held that the defendants were entitled to
qualified imunity, "[Db]ecause the right to famly integrity has
not been so particularized as to put defendants on notice that
t heir conduct was unlawful". 1d.

As stated, Kiser asserts that because Doe was a qualified
immunity case, it should be distinguished inits applicationto the
present controversy, pursuant to his erroneous claimthat inmmunity
was wai ved. But, as also stated, we have rejected that waiver
contention; we cannot distinguish Doe on that basis. |ndeed, Doe
i's indistinguishable; the anorphous right to famly integrity was
no nore clearly defined in late 1991 and the first half of 1992,
when DHS i nvestigated Cody's injuries, than it was when t he conduct

at issue in Doe took place in the latter part of 1990.
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Ki ser al so urges us to re-exam ne our holding in Doe, in light
of Doe v. Taylor Independent School District, 15 F.3d 443 (5th
Cr.) (en banc), cert. denied, = US |, 115 S C. 70 (1994).
Kiser maintains that Doe v. Louisiana's "stern approach” to the
subst anti ve due process right asserted in that case is contradicted
by Tayl or, because both cases i nvol ve equal | y appal | i ng behavi or by
state actors. Taylor held that "[t]he "contours' of a student's
substantive due process right to be free fromsexual abuse and ...
bodily integrity" were clearly established in 1987, when a public
school teacher sexually abused the plaintiff, a 15-year-old
student. 1d. at 455.

Contrary to Kiser's assertion, Taylor does not underm ne the
validity of Doe v. Louisiana' s conclusion that the right to famly
integrity is not clearly established. And, there is no doubt that
it is clearly established in this circuit that "one panel nay not
overrule the decision, right or wong, of a prior panel in the
absence of en banc reconsideration or supersedi ng decision of the
Suprene Court". E.g., Batts v. Tow Mdtor Forklift Co., 978 F.2d
1386, 1393 & n.15 (5th Cr. 1992) (internal quotation marks and
citation omtted). We therefore decline to re-exam ne Doe v.
Loui si ana.

Based on the foregoing, it is apparent that, although a
substantive due process right to famly integrity has been
recogni zed, the contours of that right are not well-defined, and
continue to be nebul ous, especially in the context of a state's

taking tenporary custody of a child during an investigation of
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possi bl e parental abuse. Even assuming that such a right exists
under the circunstances involved here, it certainly was not clearly
est abl i shed when t he appel | ees engaged i n the conduct at issue. W
hold, therefore, that the appellees were entitled to qualified
i munity.

B.

The nature of the procedural due process claimis not entirely
clear; it appears to be based on assertions that the appellees
failed to disclose to the state court allegedly exculpatory
evi dence regarding their investigation of Ms. Bravo for suspected
abuse of a child in her care in 1990, and that the appellees failed
to disclose that Ms. Bravo had nade material false statenents on
her application for registration. Kiser relies on cases concerning
t he procedural due process due in crimnal prosecutions, and urges
that a requirenent of disclosure of excul patory evidence should
apply as readily in acivil context as in the context of a crimnal
proceedi ng, but cites no authority in which such a requirenent has
been applied in a civil proceeding anal ogous to the one in which
t he appel | ees obtained tenporary custody of Cody.

We need not deci de whether the procedural protections of the
due process clause of the Fourteenth Anmendnent require such
di scl osure, because even if such aright exists, it was not clearly

established at the tine of the state court custody proceedings.

16 As noted, in light of our conclusion that the |aw was not
clearly established when the conduct at issue took place, we need
not address whether the appellees' conduct was objectively
reasonabl e, or whether there are material fact issues as to the
reasonabl eness of their actions.
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Therefore, the appellees are entitled also to qualified imunity
wWth respect to the Kisers' procedural due process clains.
L1,
For the foregoing reasons, the judgnent is

AFF| RMED.



