United States Court of Appeals,
Fifth Grcuit.
No. 94-10948.
Dudl ey WARDLAW Pl aintiff-Appell ee-Cross-Appel | ant,
V.
| NLAND CONTAI NER CORPORATI ON, et al., Defendants,
Anheuser -Busch, Inc., Defendant- Appel |l ant-Cross-Appell ee.
March 13, 1996.

Appeals from the United States District Court for the Northern
District of Texas.

Bef ore H GG NBOTHAM EM LI OM GARZA and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

Def endant - appel | ant/ cr oss- appel | ee Anheuser - Busch (" Anheuser")
appeal s from a jury verdict awarding
pl aintiff-appelleel/cross-appellant Dudley Wardlaw ("Wardlaw')
damages for tortious interference with his enploynent. War dl aw
cross-appeals, arguing that the district court erred in granting
Anheuser judgnent as a matter of law on the issue of punitive
damages. W reverse the district court's denial of Anheuser's
nmotion for judgnent as a matter of law, and affirmits judgnment on
the issue of punitive damages.

| . Background

War dl aw was enpl oyed as a National Account Service Executive
for Inland Container Corp. ("I'nland"), which nmanufactures
corrugat ed paper products. Anheuser was one of Inland' s custoners.
War dl aw successfully devel oped a quality and service program for
Anheuser. As a result of his work on the Anheuser account, Wardl aw
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had access to i nformati on regardi ng the vol une of Inland' s business
w th Anheuser.

On January 20, 1990, Wardlaw wote a letter to Roger Stone of
Stone Container Corporation ("Stone"), an Inland conpetitor,
expressing interest in acting as a consultant for Stone. In the
letter, Wardl aw described his success with the Anheuser account,
i ncluding information about the volunme of products that Anheuser
bought from Inland and the amount of revenues the account was
generating. Wardlaw indicated that Stone should call Anheuser to
confirmthat Wardlaw s efforts had fostered Inland s grow h.

Jim Rley, an enployee of Stone, contacted Bob Scheetz,
Anheuser's purchasing agent for corrugated materials, on April 4,
1990 to determne whether Wardlaw had achieved the results
described in his letter. Scheetz requested a copy of the letter,
whi ch was faxed the sanme afternoon. After reviewing the letter,
Scheetz realized that Wardl aw was communi cati ng vol une and revenue
information that Anheuser considered confidential. Scheet z
imediately called Ron Dailey, Inland' s sales representative for
Anheuser, and expressed his concern over the release of the
i nformati on. Scheetz did not request that any action be taken
against Wardlaw or that the letter be reported to Wardlaw s
supervi sors.

Dailey met wwth Wardlaw | ater that day and infornmed himthat
Anheuser had a copy of the letter. Wardlaw becane concerned that
the contents of the letter m ght be divul ged to I nl and' s managenent

executi ves because various I nl and and Anheuser representatives were



pl anning a golf trip together in the near future. He decided that
he should disclose the letter to his supervisor, Steve Raine.
After Raine received a copy of the letter, he sent it to JimCory,
Inland's Senior Vice President of Sales and Marketing, who pl aced
Wardlaw on admnistrative |eave pending investigation of his
actions.

On April 12, 1990, Wardlaw was termnated for violating
Inland's Anti-Trust Conpliance Policy and for offering to use
custoner contacts he had acquired at Inland to influence major
custonmers to conduct business with Stone. After the term nation,
Inland called several of its custoners, including Anheuser, to
informthemthat Wardl aw was no | onger enployed with |Inland.

Wardlaw filed suit against |Inland, alleging that his
termnation violated the Age Discrimnation in Enploynent Act and
t he Enpl oyee Retirenent |Incone Security Act. Wardl aw subsequently
sued Anheuser, alleging that Anheuser had tortiously interfered
wth Wardl aw s enpl oynent contract. On August 22, 1992, Wardl aw
settled his clains against |nland.

After a jury trial, Wardlaw was awarded $390,000 in actua
damages for tortious interference and $1 nmillion in punitive
damages. The district court granted Anheuser's notion for judgnent
as a matter of law on the punitive damages issue, but denied
Anheuser's notion on the actual danages issue and its notion for
new trial.

1. Anheuser's Appeal

Anheuser initially attacks the district court's denial of its



motion for judgnment as a matter of |aw, contending there was no
evidence to support the jury's finding that Anheuser tortiously
interfered wwth Wardlaw s enploynent contract and the evidence
overwhel mngly indicates that Anheuser's actions were privil eged.
In reviewwng a district court's disposition of a notion for
judgnent as a matter of law, this Court applies the sane test the
district court applied, wthout any deference to its decision
Little v. Republic Ref. Co., Ltd., 924 F.2d 93, 95 (5th G r.1991).
The applicable test provides:
[ T] he Court should consider all of the evidence—ot just that
evi dence whi ch supports the non-nover's case—but in the |ight
and with all reasonabl e i nferences nost favorable to the party
opposed to the notion. |If the facts and inferences point so
strongly and overwhelmngly in favor of one party that the
Court believes that reasonable nen could not arrive at a
contrary verdict, granting of the notions is proper. On the
other hand, if there is substantial evidence opposed to the
nmotions, that is, evidence of such quality and wei ght that
reasonable and fair-mnded nmen in the exercise of inpartial
j udgnent m ght reach di fferent concl usi ons, the notions shoul d
be denied.. ..
Boei ng Co. v. Shipman, 411 F. 2d 365, 374 (5th G r.1969) (enphasis
added).! A conflict in substantial evidence nmust exist to create
a jury question. 1|d. at 375.

To establish a claimfor tortious interference, a plaintiff
must  prove: (1) the existence of a contract subject to
interference; (2) willful and intentional interference with that
contract; (3) the intentional interference was a proxi nmate cause

of plaintiff's damage; and (4) actual damage or |oss occurred.

I'n a diversity case, federal |aw governs the standard of
review for sufficiency of the evidence. G bralter Sav. .
LDBri nkman Corp., 860 F.2d 1275, 1291 (5th Cr.1988), cert. deni ed,
490 U.S. 1091, 109 S.Ct. 2432, 104 L.Ed.2d 988 (1989).
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Victoria Bank & Trust Co. v. Brady, 811 S. W2d 931, 939 (Tex. 1991).
In the instant cause, Anheuser specifically attacks the jury's
findings wwth respect tothe intentional interference and proxi mate
cause elenents of Wardlaw s tortious interference claim Anheuser
al so conplains of the district court's rejection of its privilege
def ense.
A. Intent and Proxi mate Cause

Intentional interference does not require an intent to

injure, only that "the actor desires to cause the consequences of

his act, or that he believes that the consequences are
substantially certain to result fromit." Southwestern Bell Tel.
Co. v. John Carlo Tex., Inc., 843 S.W2d 470, 472 (Tex.1992)

(citing Restatenent ( Second) of Torts § B8A (1965)).°?
"Substantially certain" requires that the interference be
"incidental to the actor's i ndependent purpose and desire but known
to himto be a necessary consequence of his action.” Southwestern
Bell Tel. Co. v. John Carlo Tex., Inc., 813 S.W2d 613, 619
(Tex. Ct. App. 1991), rev'd on other grounds, 843 S W2d 470
(Tex.1992) (quoting Restatenent (Second) of Torts 8 766 cnt. |.
(1965)). In short, Wardl aw had to prove that Anheuser intended to

2Wardl aw argues that the test for intent is whether Anheuser
commtted acts that were calculated to cause damage to Wardl aw in
his |awful business. W di sagree. In John Carlo, the Houston
Court of Appeals expressly disapproved of this definition to the
extent that it neans intent to cause harmis a required el enent of
tortious interference. See Southwestern Bell Tel. Co. v. John
Carlo Tex., Inc., 813 S.W2d 613, 619 (Tex. Ct.App. 1991). The Texas
Suprene Court agreed, concluding that intentional interference does
not require an intent to injure, only an intent to cause
interference or a substantial certainty that interference wll
occur. See John Carlo, 843 S.W2d at 472.
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interfere with Wardl aw s enpl oynent or was substantially certain
that such interference would result from Scheetz's tel ephone cal
to Dailey. Wardlaw al so had to prove that such interference was a
proxi mate cause of Wardlaw s termnation. See Travis v. Cty of
Mesquite, 830 S. W2d 94, 98 (Tex. 1992) (proxi mate cause consi sts of
cause in fact and foreseeability).

Al t hough we perceive the issue to be close, an exam nation of
the evidence reveals that the facts and inferences would permt
reasonable jurors to conclude that Anheuser's interference was
intentional. The evidence presented raised a conflict sufficient
to create a jury question on the issue of intent. See Boeing, 411
F.2d at 375.

Wardl aw relies on two principle pieces of evidence to support
his claimof tortious interference. One piece of evidence invol ves
a phone call between Scheetz and Dailey that occurred in March
approximately two or three weeks before the phone call regarding
Wardl aw s di ssemi nation of confidential information. During this
conversation, Scheetz nentioned that he had heard that Wardl aw was
interested in a position with Stone. Wardl aw argues that Scheetz
released this information despite Wardlaw s request in his letter
to Stone that his interest in a consulting position not be
betrayed. The evidence indicates, however, that Scheetz's
di scl osure was an offhand comment in the course of a regular

conversation with Dail ey, made | ong before Scheetz was aware of the



letter to Stone.?

The second pi ece of evidence Wardl aw points to i s the comment
of Jerry Lamm Anheuser's group manager for packagi ng, when Cory
informed himthat Wardl aw had been term nated: "I hope Anheuser-
Busch's involvenment with the letter to Richard Stone had nothing to
dowithit." Lammalso admtted that upon hearing about Wardl aw s
termnation, he knew i medi ately that Wardl aw woul d not have been
fired if Scheetz had not called Inland.

Al t hough Lamm and Scheetz each testified that Anheuser's sole
purpose was to prevent future dissem nation of the confidentia

i nformation, Scheetz admtted during trial that he never contacted

3This first conversation occurred in early March. On April 4,
1990, Scheetz contacted Dailey to inform him that Wrdl aw had
rel eased confidential information to Stone. Scheetz testified that
Riley called hi mthat sane day about the | etter, that upon | earning
about the confidential content he requested a copy, R ley faxed him
a copy a few hours later, he immediately called Dailey, and then
met with his supervisor, Jerry Lamm to discuss the situation.

The parties point to no evidence to showthat Scheetz was
aware of the letter or its contents before April 4. Thus, we
fail to see how Scheetz deliberately betrayed Wardlaw s
interest in a consulting job with Stone when he was unaware
t hat Wardl aw wanted that information kept confidential at the
time he revealed it to Dailey. Wardlaw admts as nmuch in his
brief in discussing punitive danages when he asserts that "the
key evidence of ABC s intent to danage (injure) Wardl aw was
that | ong before Scheetz was even aware of the contents of
Wardlaw s letter, he told Ron Dail ey that Wardl aw was | ooki ng
for a job with Stone, a conpetitor."” (Enphasi s added.)
Wardl aw i s apparently trying to have it both ways, arguing on
the one hand that Scheetz knew Wardlaw did not want the
information that he was |ooking for a job betrayed based on
Wardlaw s letter, and on the other hand that Scheetz was
deli berately trying to get Wardlaw term nated | ong before he
knew the contents of the letter. W nust presune therefore
that Scheetz nentioned Wardlaw s interest in a consulting
position before he was aware of the letter or of Wardlaw s
desire that his interest in enploynent with Stone not be
betrayed.



Wardl aw to prevent future dissem nation, nor did he request that
Stone destroy its copy. Scheetz conceded that if he had made such
a request, Stone would have conpli ed. Various |Inland enpl oyees
testified that Anheuser did not request that Inland prevent further
di ssem nation by destroying all copies of the letter. After
Wardlaw was term nated, Scheetz and Lanm did nothing nore to
prevent the di ssem nation.

As to proxi mate cause, Anheuser argues that Scheetz's phone
call was not a proximte cause of Wardlaw s term nation; rather,
Wardlaw s actionin giving the letter to Raine and his violation of
Inland's anti-trust policies caused his term nation. Anheuser
asserts that it did not turn the letter over to anyone at |nland,
did not reveal or threaten to reveal the letter to Inland
executives, and exerted no pressure over Inland to termnate
Wardl aw. Various Inland enployees testified that Wardl aw was not
termnated as a result of any pressure from Anheuser, but because
he had violated Inland's own policies and used information and
contacts that he obtained while an enployee of Inland to Inland's
possi bl e detrinent.

War dl aw points to the two phone calls from Scheetz to Dail ey
as proximate causes of his termnation. During the first phone
call, Scheetz nentioned that Wardl aw was applying for a job with
Stone. The record indicates, however, that this phone call was not
a proximate cause of Wardlaw s term nation. Dai | ey descri bed
Scheetz's comment as "Oh, by the way, | hear through the grapevine

that Dudley is |looking for a job at Stone Container." Dailey then



asked Wardl aw about his job search, and Wardlaw admtted he was
seeking a consulting position so that he could spend nore tinme on
an invention. Dailey testified that he did not tell anyone el se at
Inland that Wardlaw was seeking a position at Stone. War dl aw
presented no evidence that this phone call fornmed the basis of his
termnation. Wardlaw has thus failed to carry his burden of proof
to establish that this phone call was a proximte cause of his
damages.

Wardlaw correctly asserts, however, that there was sone
evi dence t hat the second phone call, which concerned the rel ease of
confidential information, was a proxi mate cause of his term nation.
The phone call was a substantial factor in bringing about Wardl aw s
term nation, w thout which the harmwoul d not have occurred. See
Travis, 830 S.W2d at 98.

Moreover, it was foreseeabl e that this phone call could result
ininterference with Wardl aw s enpl oynent rel ati onship with I nl and.
Scheetz testified that he inforned Dail ey about the |etter because
he expected Dailey to ensure that the rel ease of information would
cease. He also stated that he was not surprised when he heard that
War dl aw had nmet with his supervisor, Raine. Scheetz also admtted
that inform ng a conpany that its enpl oyee has done sonet hi ng w ong
is aserious matter for the enpl oyee accused of the wongdoing. In
addition, Lammtestified that upon |earning that Wardl aw had been
termnated, he knew instantly that Wardlaw would not have been
termnated if Scheetz had not called Inland. Evidence admtted at

trial indicated that Anheuser was upset about the release of



confidential information. Jim Cory, Inland' s vice president of
sales, wote a nenp on April 4, 1990, which stated that Anheuser
had infornmed Dailey that it was not very happy about the letter.
W agree with Anheuser that the evidence of intent and
proxi mate cause* is nmuch | ess conpelling in the instant cause than
the fact scenarios presented in the various Texas cases. See
Victoria Bank & Trust, 811 S.W2d at 940 (bank retained security
interest after plaintiff paid off secured debt and then asserted
the security lien when plaintiff attenpted to cash a draft at the
bank, refusing to pay until plaintiff agreed to deduct $40, 000 from
the draft proceeds to apply to a disputed note); Sterner v.
Marathon QI Co., 767 S.W2d 686, 688 (Tex.1989) (oil conpany
directed contractor to fire plaintiff because plaintiff had once
sued oil company); Sakowitz, Inc. v. Steck, 669 S.W2d 105, 107
(Tex.1984), overruled in part by Sterner, 767 S.W2d at 690
(Sakowitz wote letter to forner enployee's new enpl oyer asking
that it honor the non-conpetition agreenent forner enpl oyee signed
by firing enployee); John Carlo, 813 S.W2d at 616-17 (plaintiff
sued tel ephone conpany for delays in performance of plaintiff's
contract with the city resulting fromconpany's failure to tinely
relocate its utilities, despite being inforned that rel ocati on was
necessary); Exxon Corp. v. Allsup, 808 S W2d 648, 651
(Tex. Ct. App. 1991, wit denied) (gas conpany, which was aware of

“Al t hough Anheuser correctly asserts that Wardl aw s di scussi on
of the letter with Raine was also a proxinmate cause, Texas |aw

recogni zes the existence of concurrent proxinmate causes. See
Travis, 830 S.W2d at 98. Al individuals whose actions contribute
to the injury, proximately causing the injury, are liable. Id.
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enpl oyee's lifetinme contract as guard for ranch, told subcontractor
not to rehire enployee at sone point after it took over operations
of ranch's gate).

It is not this Court's function, however, to weigh
conflicting evidence and inferences, or to assess the credibility
of the witnesses. See Boeing, 411 F.2d at 375. Rather, our role
is merely to ensure that a substantial conflict existed in the
evidence to create a jury question. |d. Scheetz's know edge that
sone action would be taken in response to his phone call, his
adm ssion that inform ng an enpl oyer that an enpl oyee had engaged
i n wongdoi ng could have detrinental effects on the enpl oyee, his
failure to request that all copies of the letter be destroyed,
Lammi s statenent that he hoped Anheuser's involvenent with the
letter did not cause Wardlaw s term nation, and Lanm s testinony
t hat he knew as soon as he heard about the term nation that \Wardl aw
woul d not have been fired if Scheetz had not called Inland provide
sone evidence fromwhich a jury coul d concl ude that the el enents of
intent and proximte cause were satisfied.

Viewing the evidence and the permssible inferences to be
drawn from it, we are l|loathe to declare that under such
circunstances no reasonable jury could have found that Anheuser
intentionally interfered with Wardlaw s enploynent and that its
actions proxi mately caused Wardlaw s term nation. See Boeing, 411
F.2d at 374. Accordingly, we reject Anheuser's attack on the
intent and proximate cause el enents of Wardlaw s all eged cause of

action.
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B. Privilege

Anheuser contends that Wardlawis not entitled to recover for
tortious interference because Anheuser's actions were legally
justified. Anheuser is privileged to interfere in the contract of
another if it is done in a bona fide exercise of Anheuser's own
rights or if Anheuser has an equal or superior right in the subject
matter to that of the other party. Sterner, 767 S.W2d at 691. A
party may assert the privilege "even though that claim nay be
doubtful, so long as it asserts a colorable legal right."
Sakowi tz, 669 S.W2d at 107 (enphasis added).

Legal justification is an affirmative defense upon which
Anheuser bears the burden of proof. Victoria Bank & Trust, 811
S.W2d at 939. Because Anheuser is appealing the district court's
failure to grant judgnent as a matter of l|law on the ground of
privilege, Anheuser nust show that it presented evidence so
strongly and overwhelmngly in favor of a privilege that a
reasonable jury could not have reached a contrary verdict. See
Boei ng, 411 F.2d at 374.

The Texas Suprenme Court recently clarified the | aw on | egal
justification. In Texas Beef Cattle Conpany v. Geen, the court
held that good faith is irrelevant if the evidence establishes a
legal right tointerfere: "[I]f the trial court finds as a matter
of law that the defendant had a legal right to interfere with a
contract, then the defendant has conclusively established the
justification defense and the notivation behind assertion of that

right is irrelevant.” 39 Tex.S. C.J. 194, 1996 W 11237, at *7
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(Tex. Jan. 11, 1996) (citations omtted). Although prior suprene
court precedent indicated that "the defense of |egal justification
or excuse only protects good faith assertions of legal rights,"”
Victoria Bank & Trust, 811 S.W2d at 939, the court in Geen
rejected the assertion that actual nalice could vitiate the
privilege. Green, 1996 W 11237, at *9. Good faith, however,
remai ns an essential elenent where the defendant asserts only a
colorable legal claim 1d. at *7

During trial, Anheuser's purchase order agreenent with Inland
was admtted in evidence. The agreenent provided that "[v]endor
will not, without [bJuyer's prior witten consent, advertise or
publish in any manner that it has furnished or contracted to
furnish to [bJuyer the goods or services specified herein.”
(Enphasi s added.) Wardlaw adm tted that he did not seek Anheuser's
perm ssion before dissem nating the volune information to Stone.

Upon di scovering Wardl aw s di scl osure, Scheetz called Dail ey
to conplain of the release of volune information, which Anheuser
regarded as confidential based upon the purchase order agreenent
and Anheuser's treatnent of the information. The purchase order
agreenent gave Anheuser a legal right to conpl ain about the rel ease
because Wardl aw s dissem nation violated the agreenent's express
terms. Scheetz's phone call to Inland represented Anheuser's total
i nvol venent in the events precipitating Wardlaw s term nation.
Anheuser's action (the interference) was reasonable and wholly
consistent with protecting its right of confidentiality. Because

t he evidence clearly established that Anheuser had a |l egal right to
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conplain of Wardlaw s disclosure, Anheuser's assertion of that
right through Scheetz's call to Dailey was entitled to the
privilege. Anheuser was not required to prove that the right was
asserted in good faith. 1d. Anheuser was entitled to a dism ssa
of the claimagainst it based upon its legal right to interfere.
Even were we to conclude that the purchase order agreenent
was insufficient to establish Anheuser's legal right to interfere
as a matter of law, we would neverthel ess concl ude that Anheuser
overwhel m ngly proved the existence of a good faith assertion of a
colorable legal right. The evidence at trial indicates that
Anheuser considered the information confidential and took steps to
prevent its dissem nation. Anheuser did not release information
regarding a supplier's volune to any other supplier. I nl and
enpl oyees Dailey, Cory, and Raine testified that Anheuser kept
i nformati on about the vol une fromvari ous conpetitors confidential.
Riley, a Stone enployee, testified that Anheuser did not rel ease
vol une information and that no one at Anheuser had ever given him
this type of information. Addi tionally, the purchase order
agreenent provided for confidentiality.
Al t hough Wardlaw testified that volune information was not
confidential because it was not related to pricing, Wardl aw had no

personal know edge of Anheuser's practice of keeping volune

information confidential. | ndeed, Wardlaw s testinony is
apparently prem sed on Inland' s policies concer ni ng
confidentiality, not Anheuser's. Wardlaw failed to offer any

evidence to counter the testinony of various wtnesses that
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Anheuser considered this type of information confidential.® W
conclude that Anheuser established that it considered the
information confidential, and acted on its right to protect that
confidentiality. Thus, Anheuser at the very |east established a
colorable legal right to interfere.

| f Anheuser's interference was a bona fide exercise of its
right to protect confidentiality, it is entitled to the privil ege.
See Green, 1996 W. 11237, at *9; Victoria Bank & Trust, 811 S. W 2d
at 939. The evidence indicates that Anheuser never requested that
any action be taken against Wardlaw, did not talk to any Inland
executives about Wardlaw s letter, and called I|nland because
War dl aw was an Inland enployee. This evidence sharply contrasts
with Texas cases in which the courts have concluded that the
defendant's interference was not legally justified. See Victoria
Bank & Trust, 811 S.W2d at 940 (bank failed to release its
security interest in plaintiff's cattle after plaintiff paid off
secured debt and then asserted the security interest when plaintiff
sold the cattle); Sterner, 767 S.W2d at 690 (defendant directed
that enployee be fired by subcontractor despite the fact that
enpl oyee' s performance had been satisfactory); Allsup, 808 S. W 2d
at 657-58 (defendant directed that subcontractor not rehire

plaintiff based on his failure to performa job requirenent, even

SWardlaw relies on Riley's testinony that he mght be able to
figure out an approximate volunme for other breweries based on
visits to Anheuser because he could see the boxes from different
breweries. R ley admtted, however, that his estimtion would be
based upon his own observati ons and extrapol ati on, and that no one
at Anheuser woul d have provided himwth this information.
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t hough def endant knew a vari ance had been granted so that plaintiff
would not have to perform. Wardl aw violated what Anheuser
regarded as its right to confidentiality regarding volune
i nformati on. Anheuser understandably reacted to this violation by
contacting I|nland.

War dl aw nonet hel ess asserts that Anheuser's interference was
not a bona fide exercise because it did not attenpt to prevent
further dissemnation. Wardlaw relies on the fact that Anheuser
nei t her requested that Wardl aw or Stone turn over all copies of the
letter nor contacted Wardlaw to ensure that he would not
di ssem nate the information further. Wardl aw asserts that Anheuser
sinply infornmed Inland that it was displeased with the rel ease of
confidential information. Inplicit inthis statenent, however, is
the inference that Anheuser does not want this type of release to
occur again.?®

Despite Wardlaw s enphasis on actions Anheuser could have
taken when it discovered that confidential information had been

rel eased, Texas |aw does not engage in this type of exam nation

*Wardl aw al so argues that the first phone call, in which
Scheetz nentioned that Wardl aw was seeki ng ot her enploynent, was
not done in a bona fide exercise of Anheuser's rights. W have
concl uded, however, that this phone call was not a proxi mate cause
of Wardlaw s term nation. Because legal justification is an
affirmati ve defense, we do not reach the issue of privilege unless
we first determne there was tortious interference. See Sterner,
767 S.W2d at 689-90 (party asserting the privilege admts
interference occurred, but seeks to avoid liability based upon a
clainmed interest that is being inpaired or destroyed). Wardlawdid
not establish one of the necessary elenents of tortious
interference. See Victoria Bank & Trust, 811 S.W2d at 939. Thus,
Anheuser did not have to prove that it was legally justified in
meki ng this phone call.
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when anal yzing good faith.” The Texas cases do not focus on what
t he defendant could have done or m ght have done; rather, they
| ook at what the defendant actually did in assessing good faith.
Victoria Bank & Trust, 811 S.W2d at 940; Sterner, 767 S.W2d at
691; Allsup, 808 S.W2d at 657-58; |International Bank of Comrerce
v. Union Nat'l Bank, 653 S.W2d 539, 549 (Tex.Ct.App.1983, wit
ref'd n.r.e.).

We conclude that Anheuser's assertion of its right was bona
fide and that no reasonable jury could find otherw se. Al |
evidence indicated that Anheuser kept volunme information
confidential, refused to rel ease informati on on suppliers to their
conpetitors, and considered volune information inportant as a
negotiating tool. Upon learning that this informati on had been
rel eased by an I nland enpl oyee, despite Anheuser's purchase order
agreenent and conversations wth Inland that this type of
i nformation was confidential, Anheuser called its nornmal contact at
Inland, Dailey, to informhimof the rel ease.

Anheuser clearly had a well-grounded and justifiable belief
that the informati on was confidential. See Sakowitz, 669 S. W 2d at
107. Its phone call to Inland was a bona fide exercise of that
right because Inland was the party with whom it had an
under standi ng that such information would not be rel eased. To

concl ude otherw se woul d effectively destroy the privil ege of | egal

"Wardl aw repeatedly asserts that Anheuser should have
contacted him and shoul d have fought to have himrehired once it
becane aware of his termnation. Anheuser was under no | egal
obligation to take such actions and, thus, its failure to do so
provi des no indication that Anheuser acted in bad faith.
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justification. The district court erred in denying the notion for
judgnent as a matter of law on the issue of l|legal justification.
See Boeing, 411 F.2d at 374. Because Anheuser established | egal
justification for its actions, Wardlawis precluded fromrecovering
on his asserted claimof tortious interference.?
[11. Wardlaw s Cross-Appeal: Punitive Danages

War dl aw conpl ains on cross-appeal of the district court's
order denying himrecovery for punitive damages. Qur hol di ng that
Wardl aw cannot recover conpensatory damages for tortious
interference precludes his recovery for punitive danages. See
Federal Express Corp. v. Dutschmann, 846 S . W2d 282, 284
(Tex.1993); Hadley v. VAMP T S, 44 F.3d 372, 375 (5th Gir.1995)
(finding of actual damages is a prerequisite to the receipt of
puni tive damages under Texas law). The district court did not err
i n denying Wardl aw puni tive danmages.

CONCLUSI ON

For the foregoing reasons, we reverse the judgnment of the
district court awardi ng Wardl aw danages for tortious interference
and affirm the district court's denial of punitive damages.
Wardlaw s claimis dismssed with prejudice.

AFFI RVED | N PART; REVERSED AND RENDERED | N PART.

8Qur disposition of Anheuser's claim of legal justification
renders our consideration of its other clains of error unnecessary.
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