UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10938

JOHNNI E DAVSON,
Plaintiff,
ver sus
UNI TED STATES OF AMERI CA,
Def endant - Appel | ant,
and

R WAYNE HUGHES and
CLAUDE D. BROW\,

Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas

(Cct ober 31, 1995)
Before SM TH, BARKSDALE, and BENAVI DES, Circuit Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

At issue are sanctions inposed by United States District Judge
John H. MBryde agai nst Assistant United States Attorneys R Wayne
Hughes and C aude D. Brown, based on a local rule that civil
litigants "make a good-faith effort to settle" -- in this instance,
a pro se Federal Tort Clains Act claimby a federal prisoner for
injuries fromvoluntary recreation, in which Hughes and Brown were
counsel for the United States. The district court abused its

di scretion; we REVERSE.



l.

In early 1992, Johnni e Dawson, incarcerated at the Fort Wrth
Federal Correctional Institution, filed, pro se, an FTCA acti on,
alleging that, while pursuing a fly ball in a prison softball gane,
he collided with a pole and was injured. Because of the district
court's neticulous recitation of, and reliance upon, nunerous facts
and actions (and non-actions) by the appellant attorneys, and
especi al |l y because of its nunerous findings of fact (nmade fromthe
bench and in two opinions totalling 70 pages, and quoted
extensively in this opinion) extrenely critical not only of their
conduct, but of them personally, it is necessary to develop
simlarly the facts in great detail. Mreover, the juxtaposition
of the basis for the action (pro se prisoner suit for injury while
chasing fly ball) against the resulting tinme, expense, and
potential injury to the professional reputations of two attorneys
for the United States, underscores the increasing need for better
means of resolving prisoner suits.

In his conplaint, Dawson al | eged that, whil e chasing the ball,
he injured his shoul der when he tripped on a cord |ocated three
feet away from and parallel to, an unpadded pole in the outfield,
and collided with the pole; that he had surgery on his shoul der,
but had not regained full control and use of it; and that he had
sustained "severe nental distress and enotional injury". Dawson
clainmed that his injuries were caused by the negligence of prison

enpl oyees in failing to warn about, as well as mark and pad, the



pol e and cord; and he sought $600,000 in actual, and $300,000 in
punitive, damages, plus attorney's fees.

Attached as an exhibit to the conplaint was the Bureau of
Prisons' detailed denial of Dawson's adm nistrative claimfor $1
mllion. The denial was based, inter alia, on the conclusion that
Dawson's "inattention to [his] |ocation while catching the fly bal
was the proxi mate cause of [his] injury".

Inits answer, the Governnent adm tted t hat Dawson was i nj ured
by the collision, but denied liability. As affirmative defenses,
it asserted that the conplaint failed to state a clai mupon which
relief could be granted; that Dawson was not entitled to, inter
alia, punitive damages or attorney's fees; that his injuries were
not caused by the Governnent's negligence, but by his own; and that
recovery was barred under Texas | aw, because Dawson's negligence
was equal to or greater than any negligence of the Governnent.

After the Governnment answered, a district court order issued
for the parties to confer and submt a joint status report. Anong
other things, they (including a representative with unlimted
settlenment authority) and their counsel were to neet, prior to
filing the report, in order to discuss settlenent; and they were
instructed that "[t]he court expects the parties to conply with the
requi renents of Local Rule 9.1 that the parties nmake a good-faith

effort to settle".! The report was, inter alia, to

. Local Rule 9.1(a) of the United States District Court for the
Northern District of Texas, which has been in effect since Decenber
15, 1977, provides:

(a) General Policy. The parties in every
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detail[] the date on which the settlenent
conference was held, [and] the persons who

were present, including the capacity of any
representative who was present, ... state[]
. whet her meani ngf ul progress toward
settlenent was nade, and ... state[] ... the

prospects of settlenent.
The joint status report, filed in m d-August 1992, stated that

a settlenent conference had been held at the prison on August 10,
att ended by Dawson, appel |l ant Brown (who had authority to settle on
behal f of the Governnent), appellant Hughes (the attorney of record
for the Governnent), Lori Cunni ngham (Bureau of Prisons, Attorney
Advi sor), and Linda DuBose (Bureau of Prisons, Paralegal).? The
parties reported that

M . Dawson had previously advi sed Wayne Hughes

that he woul d accept an anount between $0.00

to $500,000.00 to settle this case.... Little

progress towards settlenent was nade at this

ti me because di scovery has not been conpl eted
and there remains [sic] many disputed facts

whi ch nust be resol ved. Both parties agree
that the prospect for a settlenent wll always
be open and will be diligently pursued when

they are in a better position to engage in
informed negotiations after nore infornmation
about the case is devel oped.

civil action nust nmake a good-faith effort to
settle; and settlenent negotiations shall be
entered into at the earliest possible tineg,
wel | in advance of any pretrial conference.

2 On August 18, the district court ordered the Governnent to
provi de an exact description of the settlenent authority of each of
the persons attending the settlenent conference on behalf of the
Governnent. The United States responded that Brown was its sole
representative with authority to settle the case at the settl enent
conference, and that his authority was unlimted.



(As discussed infra, although the Governnent did not neke a
monetary offer, it did discuss providing Dawson wth additiona
surgery, if needed.)

On August 18, the district court entered a scheduling order,
directing the parties and their counsel to neet to discuss
settlenent at | east 10 days before the pretrial conference (set for
March 1, 1993; reschedul ed for March 4), and at | east 14 days prior
to trial (set for late April). Once again, the order provided
t hat :

[t] he court expects the parties to conply with

the requirenents of Local Rule 9.1 that the
parties nmake a good faith effort to settle.

Wthin seven ... days of such settlenent
conference, the parties shall jointly prepare
and file a witten report, which shall be
signed by all counsel for each party,

detailing the date on which the settlenent
conference was held, the persons present,
including the capacity of any representative
present, a statenent regardi ng whet her
meani ngful progress toward settlenent was
made, and a statenent regardi ng the prospects
of settlement.

The Governnment noved in January 1993 to dismss or,
alternatively, for summary |udgnent. Relying on the Texas
recreational use statute, Tex. Cv. Practice & Rem Code § 75.001,
et seq., which provides that a |andowner who nekes its property
available for recreational use is liable only if it has been
grossly negligent, or has acted with malicious intent or bad faith,
t he Governnment asserted that Dawson had not pl eaded, and coul d not
prove, a claim against it wunder the FTCA under which the
Governnent is liable only "if a private person would be liable to
the claimant in accordance with the I aw of the place where the act

- 5 -



or om ssion occurred". 28 U S.C. § 1346(b); see also 28 U S.C. 8§
2674.

The parties reported on February 22 that a settlenent
conference, attended by Dawson, Brown, and Hughes, was conducted on
February 17, at the United States Attorney's office.? They
reported that

[a] discussion about the nerits of the case
and the evidence was held and [Dawson]
submtted an offer of settlenent. The
[ Governnment] did not submt a counter-offer,
telling [ Dawson] the reasons therefore [sic].
[ Dawson] woul d advi se the Court that there was
no good faith offer nmade by the [Governnent],
reason being that [Dawson] cannot prove
negligence by the United States. The
conference ended and the parties agreed to
meet on April 8, 1993 for further settlenent
di scussi ons.
(Enphasi s added.)*

Al t hough Dawson signed a proposed pretrial order, he did not
attend the March 4 pretrial conference. But, while the court and
the CGovernnent's counsel waited in vain for him to appear, the
court questioned Hughes about the Governnent's summary judgnent
motion, and his famliarity with 18 U S.C. § 4042, which provides

that the Bureau of Prisons is to provide saf ekeeping and care for

3 Dawson was no | onger incarcerated. Although the conference
was scheduled for 10:00 a.m, he did not arrive until around 2: 00
p. m By that tine, the Bureau of Prisons representatives had
under st andably | eft.

4 Hughes' notes fromthe second settl enent conference, which the
district court obtained over the Governnent's objection, reflect
t hat Dawson offered to accept $10,000. Language al nost identical
to the above enphasi zed portion of the report concerni ng Dawson's
position appears in blue ink, in different handwiting, in Hughes

conference notes, which were in pencil. Apparently, the |anguage
was added to the report at Dawson's request.
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federal prisoners. Hughes stated that he was "[v] aguel y" fam i ar
wth the statute, but did not think it applicable to an FTCA
action. When asked why he thought the Texas recreational use
statute was applicable, Hughes replied that the field where Dawson
was injured was used for recreational purposes by both prisoners
and ot her groups. The court ruled that the Texas statute was
i nappl i cabl e, because Dawson was not in prison for recreationa

purposes; it therefore denied the summary judgnent notion. (Inits
subsequent opinion to that effect, the court stated that it was
"di sappointed that the governnent would rely on [the Texas
recreational use statute] in light of its blatant inapplicability
to the facts of this action", and held that the Bureau of Prisons

duty of care was established by 18 U S. C. § 4042, independent of an
i nconsi stent state rule.)

The court next questioned Hughes about settlenent, inquiring
whet her any dol | ar anounts had been di scussed in the negoti ations.
Hughes replied that Dawson had nade an offer, but the Governnent
had not. Upon the court inquiring why the Governnent so acted,
Hughes cited (1) the Governnent's then pending sunmmary judgnent
motion; and (2) his belief that the action was frivolous. At the
concl usion of the conference, the court stated:

If this was a suit involving a private party,
as opposed to the governnent, it would be a
very serious liability suit. And | guess the
only reason the governnent doesn't consider it
to be a serious liability suit is it doesn't
take things seriously a ot of tines when it

shoul d.

Now, it may get out of this case because
of the failure of the plaintiff to do what he
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ought to do, but this is a serious liability
suit, and the governnent should have treated
it as a serious liability suit.

| don't think you have acted in good
faith. | think you have acted in bad faith.

The district court ordered Dawson to appear on March 11 to
show cause why he should not be sanctioned for failing to appear
for the pretrial conference. It stated also that disclosures nade
by the Governnent's counsel at that conference suggested that the
Governnment and its counsel "have not taken seriously, and probably
have violated, the duties inposed on themrelative to settl enent
matters", and ordered that, at the March 11 hearing, the Governnent
and its counsel show cause why they should not be sanctioned for
violation of their obligations in respect to settlenent natters as
established by the court's prior orders and the Local Rule.

In its brief in response to the order to show cause, the
Governnent insisted that it had conplied with all of the court's
orders. In addition, it asserted that a good-faith effort to
settle does not require it to make a settlenent offer, and
mai nt ai ned that the court had no power to conpel it to do so.

As usual, Dawson did not appear at the March 11 show cause
hearing. A lengthy hearing was then held on possible sanctions;
t he Governnment, Hughes, and Brown were represented by counsel from
the United States Departnent of Justice. In response to the
district court's inquiry, the Governnment agreed, "[i]n principle",
that, as stated by the court,

the issue ... to be decided is the fact issue
... WwWhether ... the governnent engaged in a
good-faith effort to settle, and that my or
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may not have included ... making ... a
settlenment offer.

The court then questioned Hughes and Brown.

Hughes responded that, at the first settlenent conference, the
Gover nnent nmade a non-nonetary offer to Dawson, which he refused;
and that it did not nmake a nonetary offer because (1) it was
unli kely that Dawson could prove his case, in that the pole was
open and obvious; (2) Dawson did not demand a specific dollar
anount; (3) the non-nonetary offer to Dawson was appropriate; (4)
t he Governnent needed nore di scovery and nore information; and (5)
Dawson was representing hinself, and his vague responses to
interrogatories and requests for adm ssions, and his failure to
list any witnesses or nedi cal experts, indicated a |l ack of interest
i n prosecuting the action.

Hughes stated that, at the second settlenent conference,
Dawson proposed a nonetary settlenent, but the Governnent did not
counter-offer because (1) its dispositive notion was pendi ng, and
Dawson's response was due that day; (2) Dawson had stated that
ot her accidents had occurred on the prison softball field, but did
not provide the nanmes of the persons involved, and the Governnent
wanted to ascertain if any such accidents had been reported; and
(3) the Governnent was not liable, in his opinion, because the post
was open and obvi ous. Hughes stated further that he thought there
was "a good possibility" that the Governnment m ght have nade a
settlenment offer if it had known that the court would deny its

di spositive notion. The court then chasti sed Hughes for relying on



t he Texas recreational use statute, because it had not been pl eaded
as an affirmative defense.®

Brown responded that he never reached a decision not to nmake
a nonetary offer, because he was waiting for additional information
to be devel oped. He stated that no offer was nade at the first
settl enent conference because the Governnent wanted (1) to have
Dawson re-eval uated by a doctor and, if necessary, have additi onal
surgery; and (2) to evaluate its liability wwth respect to the open
and obvi ous pole. Brown stated that no offer was nade at the
second conference because (1) the Governnent wanted to verify what
Dawson had said about other accidents; (2) the Governnent's
di spositive notion was pending; (3) Dawson's negligence appeared
greater than any by the Governnent, because the pole was open and
obvious; and (4) it would not be good policy, or in the best
interest of the United States, in his opinion, to nake a settl enent
wth a prisoner that mght encourage nore litigation by other
prisoners, who are a "very litigious group".

At the conclusion of the hearing, and over the Governnent's
objection, the court ordered Hughes and Brown to produce their
notes from the settlenment conferences, as well as all material

pertaining to the case in the United States Attorney's office, to

5 Assum ng the Texas statute should have been presented as an
affirmati ve def ense, we need not reach whether counsels' raisingit
in both the summary judgnent notion and proposed pretrial order
(signed by Dawson) cured the error. Sinply put, and in |light of
Dawson's pro se status, persuasive points can be made for both
sides of the issue. Equally, whether this failure, or counsels'
raising the Texas statute by other neans, nerited the court's
scat hing rebuke, as quoted infra, is another matter upon which we
wi |l not comrent.
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be placed under seal. (More than a year later, after advising
counsel that he was going to do so, the court reviewed the notes.)
The court made the followi ng findings fromthe bench: (1) there was
at least a 50-75% possibility that the Governnent was |liable; (2)
if a private party were involved, it wuld be viewed as "a very
significant case for potential liability"; (3) the Governnent did
not prepare itself with the necessary factual and |egal know edge
to evaluate settlenment;® (4) counsel did not act in good-faith at
the second settlenment conference by relying on the Texas

recreational use statute, because it had not been pleaded as an

affirmative defense, and, in addition, was "totally wthout
6 The court was critical of counsel for not deposing Dawson:
The governnent blindfolded itself ... by

not taking his deposition. So | don't know
how [its attorneys] could really eval uate what
they were | ooking at by way of damages. And
think ... that is in bad faith to go into that
second settlenent conference wthout nore
know edge of the facts than the governnent
attorneys had. But they had nade up their
mnd, in ny opinion, that they weren't going
to offer this man anything in settlenent for
invalid reasons or inappropriate reasons and
bad-faith reasons.

Agai n, I will repeat that if the
governnent's attorneys had done their job and
taken [ Dawson' s] deposition ... and adequately

explored it, there may have been ot her factors
that canme forward, but | believe | have heard
all the informati on the governnent's attorneys
had at this hearing, and | don't see[] a great
deal they woul d have to argue about at a trial
of this case in support of a position that
Dawson[] should have seen that |ine when he
was running out to catch a fly [ball].
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nerit";” (5) the summary judgnment notion was filed in bad faith;?®

7 The court stated:

There is no allegation in [the answer] of
any Texas statute or any statute that would
support the contention that the |aw of Texas
prohi bits recovery by persons who enter upon
land for recreational use. That would be an

affirmative defense. That defense was not
asserted. That pleading was never anended to
assert that defense. So that was never a
defense available to the governnent in this
case, even if it otherwse wuld have
potential nerit. Qobviously, the lack of

availability of that offense, even if it
ot herwi se had potential nerit, should have
been taken into account at both settlenent
conf erences.

The court al so excori ated counsel for including that defense in the
proposed pretrial order:

In ny judgnent that was put in the
pretrial order in bad faith by counsel for the
governnment with full know edge that counsel
for the governnent had no right to rely on
that. Counsel for the governnent was [us]ing
the pretrial order in an attenpt to anend its
pl eadi ng when counsel for the governnent knew
t he pretrial or der shoul d state t he
contentions of t he parties t hat are
legitimately in the case. Those contentions
are defined by the pleadings, and the
governnent's counsel knewit had no support in
pl eading that and put that in there to see if
it could get away with it, as far as the Court
and defendant [were] concerned.

8 The finding that the summary judgnent notion was filed in bad
faith was based on the Governnent's failure to plead the Texas
recreational use statute as an affirmative defense, as well as the
court's view that the position | acked nerit:

The defendant knew that it had not
pl eaded that statute as a defense. It knew
that it had no right to assert that statute as
a defense in this case, even if it otherw se
was a vi abl e def ense.

And, in addition to that, i f t he
_12_



(6) Hughes was not telling the truth when he said that he had no
know edge of the applicability of 18 U S.C. § 4042 until the court
called it to his attention; and (7) the explanations at the show
cause hearing on why a settlenent offer was not nade were "unwort hy

of belief", "frivolous and in bad faith".® At the conclusion of

def endant had conducted the slightest anobunt
of research the defendant would have known
that had nothing to do with this lawsuit. If
t he def endant had used an ounce of |ogic, the
def endant woul d have known that had nothing to
do with this lawsuit and that [Dawson] was
there as an inmate of the prison system He
didn't conme on those prem ses for recreational
pur poses. He wouldn't have been there at all,
if he hadn't ... been an inmate in the prison.

o The court found that the Governnent tried to take advant age of
Dawson's pro se status and to m slead himabout the value of his
claim

| am satisfied that one of the factors
that [the Governnent] took into account in
dealing with M. Dawson was the prospect that,
because he was a pro se plaintiff, they could
get away with what they were doing, and that
because he was a pro se plaintiff they m ght
by default win the case, as perhaps they
have. ...

And | am not going to say that is not a
legitimate thing for the governnent to
consider in evaluating whether or not to
settle the case, but | don't think it 1is
appropriate in this case, or was proper in
this case, to wthhold the nmaking of
settlement offers at the tw settlenent
conferences because of the possibility he
m ght stub his toe. That is not good faith.

The way | see it, the attorneys, at | east
at the second settlenent conference, did
probably sense that there was a good chance
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that the defendant would stub his toe and
overreacted to that, and unfairly and in bad
faith reacted to that, when they should have
been at that point in tinme making sone ki nd of
settlenent offer in order to try to bring the
case to a conclusion at that tine.

In its opinion inposing sanctions, the court stated that it did

not consider significantly relevant to the
sanction issues the fact that Dawson did not
prosecute his claim with diligence, thus
leading to its dismssal for that reason.
There is nothing in the record to reflect the
reason for Dawson's failure at the last mnute
to pursue his claimother than the suggestion
t hat counsel for defendant made i nappropriate
representations to himconcerning the nerit of
his claim and things he would be required to
do in order to successfully pursue it.

And, in denying the Governnent's notion to alter or anend the
sanctions order, it stated:

[ T he court remains persuaded that the nost
reasonable inferences to be drawn from the
record are that Brown and Hughes had no
i ntention of engaging in serious or neani ngful
settl enent negotiations with Dawson and that
their goal at each of the "settlenent
conferences" was to |ead Dawson into wal ki ng
away from his claim In other words, the
conduct of Hughes and Brown at each of the
settlenent conferences had as its goal "to
di scourage the poorer litigant and di m nish
his ... resolve to proceed to final judgnent”

: At each of the neetings with Dawson,
Hughes and Brown tried to persuade Dawson t hat
defendant did not owe hima duty of ordinary
care, first contending that the absence of
such a duty was based on the open and obvi ous
nature of the condition and then, having
failed to di ssuade Dawson, by contending, at
the second conference, t hat the Texas
recreational statute caused defendant not to
have a duty to exercise ordinary care for
Dawson's safety. And, the court has no doubt
t hat Hughes and Brown suggested to Dawson at
the second settlement conference that in no
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the hearing, the court nade the foll ow ng remarks about the |ocal
United States Attorney's office to counsel from the Justice
Depart nment:

For your information, ... this [is] not a
very pleasant thing for ne to do. | have not
enj oyed doing this, but, unfortunately, in the
Cvil Section of the US. Attorney's office
here in Fort Worth there are nore tinmes than
one where | had problens.... | just have the
feeling that the Cvil Section of the U S
Attorney's office here in Fort Wrth is not
always candid wth the Court and that the
material | receive from that office has not
been thought out and prepared. And it's very
di sappointing to ne that | have to do the sort
of things that | amdoing today in this case.

But | want it known to everyone that
cones in ny court that | take seriously the
local rules of ny court that includes Loca
Rule 9.1 and ny orders that deal wth
settlenment conferences, and | don't think the
U S Attorney's office takes that seriously,
and they certainly haven't taken it seriously
in this case.[19]

event would he be entitled to receive any
settlenent paynent unless he could produce
soneone who had experienced a simlar
accident. Statenments were nmade to Dawson t hat
were calculated to affirmatively m sl ead him

10 It bears noting that the district court and the Governnent had
di sagreed earlier about the extent of the court's inherent power to
mai ntain a standing order requiring the Governnent to send a
representative with full settlenent authority to settlenent
conferences in all civil cases. See In re Stone, 986 F.2d 898,
900, 903 (5th GCr. 1993) (per curium (district court has "general
i nherent power to require a party to have a representative with
full settlenent authority present--or at |east reasonably and
pronptly accessible--at pretrial conferences", but such power
shoul d be "very sparingly used"). Qur court's opinion in Stone was
rendered on March 12, 1993, one day after the show cause hearing in
this case, and approximately 16 nonths prior to the order inposing
sanctions. W are nost confident that this i ssue had no bearing on
the district court's actions here, as it so noted. Wen referring
to other problens with the United States Attorney's office in Forth
Wrth, the court stated:
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The district court ordered Dawson to file an affidavit by
March 22, explaining why he failed to appear at both the pretrial
conference and the show cause hearing, or suffer dismssal wth
prejudi ce, wthout further notice. Once again, Dawson did not
conply; his action was dism ssed with prejudice on March 23, 1993.

Sixteen nonths later, in July 1994, the district court
rendered a 33-page opinion and order, supplenenting its bench
findings fromthe show cause hearing. It concluded that Hughes and
Brown should be sanctioned, pursuant to the court's inherent
powers, because, contrary to the Local Rule, the Governnent had not

made a good-faith effort to settle.' The court found that Hughes

And | am not tal king about the problem of the
US Attorney's office in not honoring the
obligation that | have i nposed to have soneone
present with settlenent authority because |
recognize that's a legal issue the Fifth
Circuit is going to have to decide, and | am
not taking that into account in anything | am
doi ng here.

As discussed infra, the court stated in its subsequent opinion
i nposi ng sanctions that they were "of significantly | ess magnitude
t han woul d have been inposed" had the Governnent and its counse
not shown an inprovenent in their wllingness to engage in
meani ngf ul settl enent negoti ations during the 16 nont hs bet ween t he
show cause hearing and the inposition of sanctions.

1 The reason given for "nost" of the extrene delay in rendering
the opinion was "an extensive delay in the obtaining by the court
of a transcript that had been ordered by the defendant from the
court's former court reporter over one year ago". In |light of the
extrenme and imedi ate attention to detail required of counsel by
the district court, not to nention the bench findings of bad faith

by counsel, it would seem that the district court would have
rendered its opinion imediately after the hearing. W are
confident that the district court requires no less of itself than
it does of counsel. In sum whatever the reasons for the

transcript delay, the court, no doubt, could have caused its
preparation (or its receipt) to be expedited, so that this nopst
serious matter, including the cloud over counsel, coul d be resol ved
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failed to prepare adequately for participation in settlenent
negoti ati ons, engaged in affirmati ve m sconduct in antici pation of,
and during, the negotiations, and was not candid with the court
when describing reasons for action taken at the settlenent

conferences.?? It inposed the followi ng sanctions on him (1) a

pronptly.

12 The following are illustrative of the court's findings of
i ntentional m sconduct:

1. In its bench findings at the show cause hearing, the
court found that Hughes had not told the truth when he said he had
no know edge of the potential applicability of 18 U S . C § 4042
until it was called to his attention at the March 4 heari ng:

To nme, that defies conprehension that
menbers of the staff of the U S Attorney's
office in Fort Wrth, Texas where a federa
prison is |located have never been curious
enough about what the duty owed to those
inmates is by the United States governnent. ..

| don't believe that they didn't know
about it. | amgoing to have to conclude M.
Hughes is not telling ne the truth...

| think he intentionally m srepresented
to nme at the last hearing that he didn't know
about it or that it did not have anything to
do wth the tort cl ainms case when he knew t hat
it had sonething to do with this case.

The opi nion rendered nore than a year | ater reflects that the court
persisted in that belief:

G vi ng Hughes the benefit of having an average
| evel of conpetence, he i nescapably woul d have
| earned over those years of, and would have
understood, the federal statute that creates
and defines the duty of care owed by the
Bureau of Prisons to a prisoner.

2. The court found that, by relying on the Texas statute as
an affirmative defense, counsel "were trying to create a false
appearance of the governnent's position in this case in order to
justify a bad faith decision not to nake an offer of settlenent in
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strong reprimand that his conduct in relation to the settlenent
negoti ations was highly inappropriate and unacceptable, and (2)
attendance at a 15-hour course on an attorney's ethica

responsibilities. The court found Brown's conduct |ess serious;

t he case".

3. At the show cause hearing, the court stated that "both
M. Brown and M. Hughes made up their m nds before each of these
settl ement conferences that there would be no financial offer nade
to [ Dawson]". Simlarly, in its opinion inposing sanctions, it
found t hat the Governnent and its counsel "had predeterm ned" prior
to both settl enent conferences "that no good faith settl enment offer
woul d be made t o Dawson and t hat counsel for defendant woul d nerely
pretend that they were engaging in settlenment negotiations instead
of honestly engaging in such negotiations".

4. The court found that, at both settlenent conferences,
counsel "made m srepresentations to Dawson of pertinent factors
relative to his claim (referring to the "all eged open and obvi ous
nature of the conditions that caused his accident and injuries",
and the "nonneritorious notion for summary judgnent"). At the
show cause hearing, the court stated:

No doubt they wurged on Dawson at th[e]
[ second] settl enment conference the notion that
their summary judgnent had nerit and that
defendant did not owe Dawson the duty to
exercise ordinary <care for his safety.
Moreover, the statenents of defense counsel
|l ead the court to infer that they suggested to
Dawson that he would not be entitled to
recei ve any paynent in settlenent of his claim
unless he could produce soneone who had
experienced an accident simlar to his as a
result of the conditions that caused his.

And, in its opinion inposing sanctions, the court stated:

Undoubt edl y, counsel for defendant devoted
significant tinme at bot h settl enent
conferences to falsely describing to Dawson
the nerit of his claimand the applicable | aw.
They certainly have been |less than candid in
their presentations to the court on those
subjects; and, there is no reason to think
that they did not nmake statenents to Dawson
that were at |l east equally lacking in candor.
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but, because he joined in "the charade that appears to have been
orchestrated by Hughes at the two settlenent conferences", the
court found that he should be sanctioned by "a strong reprinmand
that his conduct inrelationto the settlenent negotiations inthis
case was highly inappropriate and unacceptable". The court
explained why it selected these forns of sanctions:
During the extended period of tine that

has el apsed between the tine the show cause

hearing was held ... , and the preparation of

this nmenorandum opinion and order, [the]

United States of Anerica and the attorneys

representing her have shown significant

i nprovenent in their willingness to engage in

meani ngful settlenent negotiations and, if

appropriate to do so, to conclude by

settlenment civil cases to which she or one of

her agencies is a party. Nevert hel ess, the

court has concluded that sanctions should be

i nposed on Hughes and Brown, though of

significantly |ess magnitude than would have

been inposed if the <change in attitude

ment i oned above had not occurred.

The Governnment noved to alter or anend the sanctions order. 3
Inits supporting brief, it contended that, as construed, the Local
Rul e exceeded the court's authority over settlenent matters and
vi ol ated the separation of powers doctrine; and, that the district
court made significant factual and |egal errors.

In a 37-page opi nion denying the notion and suppl enenting the
findings nade both at the show cause hearing and in the opinion
i nposi ng sanctions, the court found that "settl enment negoti ati ons,
and any realistic chance of settlenent, ... were thwarted when

Hughes and Brown went to the settlenent conferences with the

13 The district court granted appellants' notion to stay
sanctions pending ruling on the notion to alter or anend.
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intention fromthe outset of not seriously engaging in settlenent
negotiations". It found further that Hughes' and Brown's "l ack of
respect for the requirenents of the local rule ... alone justifies
the sanctions", as denonstrated by the Governnent's position that
"if in an attorney's view the nmaking of a settlenent offer is not
in his client's best interest, no offer should be forthcom ng"

The court was "dismayed" that Hughes and Brown "would openly
mai ntain that the "good-faith effort to settle' and " settlenent
negotiations' requirenents of Local Rule 9.1(a) permt them to
refuse to offer any noney to an inmate-plaintiff “sinply because
they thought the plaintiff would be unable to present his case

adequately at trial Mor eover, it was "di sappoi nted" that Hughes
and Brown nmaintained that a refusal to engage in neaningful
settlenment negotiations could be justified by a desire to
di scourage future prisoner litigation.

The court found that the assertion that Hughes and Brown had

the absolute right to refuse to nake a settlenent offer "is really

14 The court stated:

If a party is faced with recurring frivol ous
litigation, a declination to nake a settl enent
offer in a frivolous action for the purpose of
di scouragi ng other frivol ous actions would be
legitimate and cone within the paraneters of

good-faith efforts to settle. However, the
court cannot countenance conduct that, in
ef fect, mani f est s an attitude by the

governnent that it is entitled to decline to
engage in neani ngful settlenent negotiations
sinply for the purpose of discouraging future
prisoner litigation wthout regard to the
merits of the litigation. Such an attitude
flies directly in the face of the requirenents
of Local Rule 9.1(a).
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a contention that [they] had the right arbitrarily to disregard the
requirenents of [the] Local Rule";' and it rejected the Seventh
Circuit's suggestionin G Heileman Brewing Co., Inc. v. Joseph QCat
Corp., 871 F.2d 648, 653 (7th Gr. 1989) (en banc), that a sanction
cannot be based on a party's refusal to nake a nonetary offer. The
district court stated:

An essential elenment of any good-faith effort

to settle and meani ngf ul settl enent

negotiations is a wllingness to nmake a

monetary offer if a good-faith evaluation of

the respective positions of the parties in the

case would indicate that such an offer would

be appropriate and adequate resources are

avai |l abl e.

Finally, as an alternative basis for sanctions, the court

concl uded that they were justified because Hughes and Brown di d not
attend the settlenent conferences with an "open mnd" and,

t herefore, had not made a good-faith effort to settle.?®

15 The court criticized the Governnent's assertion that the
deci sion whether to risk an adverse judgnent was for the Attorney
Ceneral and her del egates, not the court:

This argunent is the equival ent of assertions
by Mowvants that the court has absolutely no
power to make an inquiry into the propriety of
the settlenent conduct of the governnent and
that, therefore, Local Rule 9.1 is, for
practi cal pur poses, unenf orceabl e agai nst
Movants. Cbviously, if the court cannot nake
inquiry into a party's settlenent conduct, and
sanction the party for m sconduct, the | ocal
rule requiring specified kinds of settlenent
conduct becones an enpty shell.

16 After the district court denied a stay of sanctions pending
appeal, our court granted it.
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1.

The appellants contend, inter alia, (1) that the district
court exceeded its authority by inposing sanctions based on its
construction of the Local Rule to include, as an essential el enent
of a "good faith effort to settle”, nmaking an offer commensurate
wth the party's litigation exposure; and (2) that the court's
finding of bad faith is otherwi se clearly erroneous.?! Al though we
conclude that the district court's application of the Local Rule is
a sufficient ground for vacating the sanctions, we address, as
well, its alternative basis for sanctions -- the ultimate finding
of bad faith by Hughes and Brown as a result of their conduct. W
do so because of the serious cloud on their professional
reputations caused, not only by that finding, but also by the
findi ngs upon which it was based.

Sanctions are reviewed for abuse of discretion. Anmeri can
Airlines, Inc. v. Allied Pilots Ass'n, 968 F.2d 523, 529 (5th Gr
1992). "[T]he threshold for the use of inherent power sanctions is
hi gh" . Elliott v. Tilton, 64 F.3d 213, 217 (5th GCr. 1995).
Accordingly, "[i]n order to inpose sanctions against an attorney
under its inherent power, a court nust make a specific finding that
the attorney acted in "bad faith'." Chaves v. MV Mdina Star, 47
F.3d 153, 156 (5th Cr. 1995). And, a "district court would

1 Because we conclude that the district court abused its
di scretion by inposing sanctions based both on its interpretation
of the Local Rule, and onits alternative finding of bad faith, we
need not address the contentions that the rule, as applied,
vi ol ates the separation of powers doctrine, or that due process was
vi ol at ed because the court acted as investigator, prosecutor, and
adj udi cat or.
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necessarily abuse its discretion if it based its ruling on an
erroneous view of the law or on a clearly erroneous assessnent of
the evidence". Cooter & Gell v. Hartmarx Corp., 496 U S. 384, 405
(1990). See also Smth v. Qur Lady of the Lake Hosp., Inc., 960
F.2d 439, 444 (5th Cr. 1992). "Cenerally, an abuse of discretion
only occurs where no reasonabl e person could take the view adopted
by the trial court. |If reasonable persons could differ, no abuse
of discretion can be found." Lorentzen v. Anderson Pest Control

64 F.3d 327, 330 (7th Cr. 1995) (Rule 11 sanctions).

Al t hough we review a district court's use
of its inherent power [to sanction] only for

abuse of discretion, ... our review isS not
perfunctory. As the Suprene Court has
expl ained, "[Db]ecause inherent powers are

shi el ded fromdirect denocratic controls, they
nmust be exercised wth restraint and
di scretion.” ... The Court has al so cauti oned
restraint in the wuse of inherent powers
"[b] ecause of their very potency."”

Shepherd v. Anerican Broadcasting Conpanies, Inc., 62 F.3d 1469

(D.C. Cr. 1995) (citations omtted) (reviewing district court's
use of inherent power to punish litigation m sconduct by entry of

default judgnent).

The district court held that, in order to conply wth the

Local Rul e,

the party nust (a) acquire sufficient
know edge of the facts and the applicable | aw
to evaluate the party's litigation exposure,
(b) make an honest appraisal of that exposure
based on applicable legal rules and the known
facts, (c) honestly and objectively conduct
settlenent discussions wth the opposing
party, and (d) nmake a settlenent offer
comensurate wth the party's litigation
exposure.



(Enphasi s added.) On the other hand, the court acknow edged t hat
a party should not be forced to settle at any cost, or sacrifice an
unconprom sabl e principle in order to acconplish settlenent; but,
it found no such principle involved in this case, which, it opined,
could have been settled for $10,000, or less, at the second
settlenment conference. Simlarly, in denying the notion to alter
or anend, the district court disclainmed any "goal [of] forcing any
party to nmake a settlenent offer if the party has a legitimte
reason for not nmeking an offer".
1

The district court's assessnent of the Governnent's |itigation
exposure appears to have been based primarily on its conclusion
that the Texas recreational use statute, relied upon by the
Governnment to contend that Dawson could not recover unless he

proved gross negligence, nmalice, or bad faith, was inapplicable.?!®

18 At the show cause hearing, the court also voiced skepticism
about the Governnent's contention in the pretrial order that the
proxi mate cause of Dawson's injuries was his failure to care for
his own safety and to keep a proper | ook-out:

That may well be what the concl usion
would be on the nerits of the trial of this
case, but the facts of this case are such that
certainly it is not a foregone concl usi on that
those facts would be determ ned because it
occurs to nme when sonebody is chasing a fly
ball they are expected to |look for the ball
and not the wres. And when you have put
wres out in the mddle of the playing field,
you ought to know people are going to be
| ooking at balls and not wire and soneone is
going to get hurt when they trip over the
wres in that playing field. | believe the
attorneys for the governnent are smart enough
torealize that, and | believe they were snart
enough to know, and continue to be smart
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As noted, the court found that the Governnent acted in bad faith by
relying on state law, holding that the standard of care was
established instead by 18 U S. C. § 4042. We need not decide
whet her 8§ 4042 or the Texas statute governed in this FTCA action;
suffice it to say that this is a question of l|aw on which
reasonable mnds could differ.'® And, needless to say, a district
court's disagreenent with the nerits of a position asserted in good
faith by counsel cannot serve as the basis for sanctions. See
F.D.1.C. v. Calhoun, 34 F.3d 1291, 1298-99 (5th Gr. 1994)
(district court abused its discretion by inposing FED. R CQv. P. 11
sanctions where argunent was not "inplausible, unreasonable, or
ot herwi se frivol ous").

The district court acknow edged that it had no power to, and
shoul d not, coerce a settlenment; and it stressed that it was not
sanctioni ng Hughes and Brown for failing to achieve one. But, it
mai ntai ned that it did have the power to coerce conpliance with the
"good faith effort to settle" and "settlenent negotiations”
requi renents of the Local Rule which, as stated, it interpreted as

requiring that, on the facts in this case, a nonetary settlenent

enough to know, that there was a significant
risk in this case.

19 For a classic exanple of the not infrequent conplexities of
FTCA litigation, see our recent decision in Johnson v. Sawer, 47
F.3d 716, 728 (5th G r. 1995) (en banc) ("violation of a federal
statute or regul ation does not give rise to FTCA liability unl ess
the relationship between the offending federal enployee or agency
and the injured party is such that the forner, if a private person
or entity, would owe a duty under state law to the latter in a
nonf ederal context") (enphasis in original).
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of fer should have been nmade.?® Although we applaud the district
court's efforts to encourage and facilitate settlenents, we
concl ude, as al so discussed infra, that it abused its discretion by
interpreting the rule to require, for this action, nmaking a
settlenent offer as part of a good-faith effort to settle.
Qobviously, there is no neaningful difference between coercion
of an offer and coercion of a settlenent: if a party is forced to
make a settl enent of fer because of the threat of sanctions, and the
offer is accepted, a settlenent has been achi eved t hr ough coerci on.

Such a result cannot be tol erated. See National Ass'n of Gov't

20 The record supports overwhelmngly the assertion that the
district court's interpretation of Local Rule 9.1(a) as requiring,
on the facts in this case, that a settlenent offer be made, and the
Governnent's refusal to make an offer, were the primary bases for
the sanctions. For exanple, at the show cause hearing, the court
st at ed:

[I]f the governnent was acting in good faith,
t hey woul d have nade sone kind of offer to M.
Dawson at that first settlenent conference in
order to get the ball rolling.

Even though a party to the negotiations
takes a very unreasonable position in
demanding nore than he possibly could or
shoul d receive, a good-faith effort to settle
means the other party will not then bal k and
do nothing. It neans the other party will at
| east go forward and try to keep the ball
rolling, and the only way you can keep the
ball rolling is nmake sonme kind of offer, even
if it is only $500 or $1,000. And I think if
def ense counsel woul d have been acting in good
faith at that point in time, they would have
made an offer of sone kind to keep the bal
rolling, particularly in view of what they
then knew. They then knew the man was on the
playing field chasing a fly ball when he
tripped over a wire.

(Enphasi s added.)



Enpl oyees, Inc. v. National Federation of Fed. Enployees, 844 F. 2d
216, 223 (5th Cr. 1988) ("[f]ailure to conprom se a case ... even
pursuant to terns suggested by the court, does not constitute
grounds for inposing sanctions"); see also Inre Ashcroft, 888 F. 2d
546, 547 (8th Cr. 1989) ("[p]retrial-conference discussion of
settlenent is designed to encourage and facilitate settl enent

but it is not designed to inpose settlenent upon unwlling
litigants"); G Heileman Brew ng Co. v. Joseph Gat Corp., 871 F. 2d
at 653 ("If this case represented a situation where ... [a party]

was sanctioned because [it] refused to nake an offer to pay noney

-- that is, refused to submt to settlenent coercion -- we woul d be
faced with a ... situation we would not countenance"); Kothe v.
Smth, 771 F.2d 667, 669 (2d Cr. 1985) ("the law ... does not

sanction efforts by trial judges to effect settlenents through
coercion"); Abney v. Patten, 696 F. Supp. 567, 568 (WD. Ckla
1987) ("The horses may be led to water. Wether they drink is up
to them").

2.

Early settl ement of cases is an extrenely | audabl e goal, which
federal judges have consi derabl e power to encourage and facilitate,
see, e.g., FeED. R Qv. P. 16, and which is essential to controlling
the overcrowded dockets of our courts. And, we comend the
district court for its concern for protecting pro se plaintiffs'
(particularly pro se prisoners') rights. On the other hand, as the
district court acknow edged, parties may have valid and principled

reasons for not wishing to settle particular cases. These reasons
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may not be based necessarily on the nerits of a particul ar case, or
the party's possible exposure init, but because of the effect that
a settlenent m ght have on other pending or threatened litigation.

Here, two of the Governnent's nunerous (and, it seens, very
val i d) reasons for not making a nonetary offer were because Dawson
was (before his release while his action was pending) a pro se
pri soner who had not shown nuch interest in prosecuting his clains,
and because of the concomtant (and nost legitimte) concern that
settlenment mght encourage other prisoners to file frivolous
lawsuits in the hopes of recovering a "nuisance val ue" settl enent.
It goes without saying that courts, anong other entities, provide
recourse for pro se prisoners, just as they do for other litigants;
but, a plaintiff's status as a prisoner, pro se or otherwise, is a
legitimate factor for the opposing party to consider in determ ning
whet her to nmake a settlenent offer. In Iight of the increasing
fl ood of prisoner litigation that threatens to subnmerge our courts,
such a factor is extrenely rel evant, especially when the Gover nnent
is the defendant and the taxpayers will be footing the bill for any

settl enent. 2!

21 This brings to mnd one of the principles |earned early and
painfully by our Nation (and it is hoped still taught early to
school children), and enunciated in stirring fashion by Robert
Goodl oe Harper's toast at a banquet for John Marshall in 1798

"MIllions for defense, but not one cent for tribute". The toast
was attributed to Charl es Cotesworth Pinckney, our mnister in 1797
to the French Republic, who, when told that Anmerican comm ssioners
in Paris to protest French attacks on United States shipping would
be received only if they paid a $50,000 bribe and | oaned a |arge
anount of noney to France, replied, "Not a sixpence, sir". JON
BARTLETT, FAM LI AR QUOTATIONS 367 (Justin Kaplan, 16th ed. 1992).

Because of such bullying by the British, and especially the
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Along that |I|ine, another factor bears nentioning --
adm nistrative exhaustion required by the FTCA 28 US C 8§
2675(a). As noted, when Dawson filed this action, his claimhad
been reviewed and rejected by the Bureau of Prisons. | t
investigated the claim and concluded that the offending pole was
open and obvi ous, and that Dawson had assuned the risk of injury.
See 28 U S.C. § 2672 (providing that the head of each federa
agency or his designee "may consi der, ascertain, adjust, determ ne,
conprom se, and settle any claim for noney danages against the
United States for injury or | oss of property or personal injury ...
caused by the negligent or wongful act or om ssion of any enpl oyee
of the agency while acting within the scope of his office or
enpl oynent ") .

The exhaustion requirenent serves "to ease court congestion
and avoi d unnecessary litigation, while nmaking it possible for the
Governnment to expedite the fair settlenent of tort clains asserted
against the United States ... [and] of providing for nore fair and
equitable treatnment of private individuals and cl ai mants when t hey
deal with the Governnent or are involved in litigation with their

Governnent". Adans v. United States, 615 F.2d 284, 288 (5th Cr.

French ("Quasi War"), Congress in 1797 authori zed resunpti on of the
construction of six frigates, including the fanobus, and nuch
bel oved, USS Constitution ("Ad Ironsides"). (The ships

construction had been authorized originally in order to fight the
Barbary pirates, who |ikew se sought to extort noney from the
infant United States.) THowas P. HoreAN, QD | RONSIDES 12, 14, 24
(1963). In light of the nmatter before us, it is sonmewhat ironic
that this proud ship, built at considerable expense as an
alternative to nonetary appeasenent, bears the nane of the docunent
whi ch trunpets fundanental fairness for all, even Assistant United
St ates Attorneys.
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1980) (internal quotation marks and citations omtted). "An added
factor in federal prisoner cases is the congressional decision to
vest control of federal penal correctional institution policy,
including that affecting free world citizens, in the Bureau of
Prisons.™ MIler v. Stannore, 636 F.2d 986, 991 n.5 (5th Grr.
1981).

Armed with this claimrejection, as well as other information,
Hughes and Brown conplied with the court's orders to neet with
Dawson and discuss settlenment. |t goes w thout saying, that, as
noted, they appear to have had nunerous |l egitimate reasons for not
offering the taxpayers' noney to Dawson. Accordi ngly, the
alternative reason given for sanctions, that Hughes and Brown did
not attend the settlenent conferences with an "open mnd", is
clearly erroneous, as are other findings, quoted extensively in
t hi s opi nion, upon which the court made its ultimate finding of bad
faith.

In sum Hughes and Brown should not have been sanctioned.
Li kewi se, findings that they acted i nproperly, or unprofessionally,
in the manner in which they handled this action are clearly
erroneous. To that end, we find nost inappropriate the district
court's conclusions that they, in effect, tried to mani pul ate, or
take advantage of, Dawson at the settlenent conferences or in
preparing the pretrial order. No nore need be said; this nost

regrettable chapter is cl osed.



L1l
For the foregoi ng reasons, the findings and concl usi ons of bad
faith are REVERSED, and the order inposing sanctions on R Wayne
Hughes and C aude D. Brown is VACATED.
REVERSED AND VACATED



