United States Court of Appeals,
Fifth Grcuit.
No. 94-10667
Summary Cal endar.
T.H INC. and Edwn T. MBirney, |1l, Plaintiffs-Appellants,
V.
6218 | NVESTORS, et al., Defendants,
RTC as Receiver for Sunbelt Federal Savings, Defendant-Appell ee.
Jan. 5, 1995.

Appeal from the United States District Court for the Northern
District of Texas.

Bef ore REAVLEY, DAVIS and DeMOSS, Circuit Judges.

REAVLEY, Circuit Judge:

Plaintiffs T.H, Inc. and Edwn T. MBirney, |Il appeal the
district court's grant of sunmmary judgnent in favor of defendant
Resol ution Trust Corporation (the "RTC'), as receiver for Sunbelt
Federal Savings, FSB ("Sunbelt"). W reverse the grant of sunmary
judgnent and remand to the district court for remand to the state
courts of Texas.

BACKGROUND

This suit invol ves real property known as 6218 Rai ntree Court,
Dal | as, Texas (the "Property"). On April 2, 1985, the Property was
conveyed to 6218 I nvestors, Ltd. ("lInvestors"). Ilnvestors executed
a deed of trust in favor of Wstern Savings & Loan Association
("Western"). On August 30, 1988, Investors granted plaintiffs an
option to purchase the Property. Wstern subsequently transferred
the deed of trust to Sunbelt, and the RTC acquired the deed of
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trust as receiver for Sunbelt.

On COctober 2, 1992, plaintiffs filed a suit for declaratory
j udgnent agai nst the RTC and other parties in Texas state district
court, seeking to clarify that their option to purchase was valid
and superior to the lien which Sunbelt held on the Property.
Plaintiffs provided the RTC and the ot her defendants with a copy of
the pleadings they had filed on or about that sanme day. Gitation
was subsequently served on the RTC on January 28, 1993.

The RTC filed a notice of renmoval on March 26, 1993. The
federal district court denied a notion by plaintiffs to remand to
state court. The district court then granted the RTC s notion for
summary j udgnment and di sm ssed plaintiffs' causes of action agai nst
t he remai ni ng def endants.

DI SCUSSI ON

We hold that the RTC s notice of renoval to federal court was
untinely, and that the district court therefore should have
remanded the case to Texas state district court pursuant to 28
U S.C. § 1447(c).

In its notice of renoval, the RTC cited the general renova
provision, 28 U S.C. 8§ 1446, as the basis for renoval in this case.
However, the RTC did not file its notice of renoval wthin the tine
period specified in 28 US C 8§ 1446. That provision allows
renmoval within thirty days "after the receipt by the defendant,
t hrough service or otherwise, of a copy of the initial pleading

" The RTCfiled its notice of renoval on March 26, 1993, al nost

six nmonths after plaintiffs provided the RTC with a copy of the



pl eadi ngs and nore than 30 days after the citation was served on
t he RTC.

Assum ng that the RTC may al so rely on the renoval provision
of 12 U.S.C. 8§ 1819(b)(2)(B) (Supp.1994), which it did not cite in
its notice of renoval, the RTCstill failed to conply with the tine
period requirenents for renoval. The Financial Institutions Reform
and Recovery Act of 1989 provides, in 12 U S.C. 8§ 1819(b)(2)(B)
for an extended tine period for renoval in a suit involving the
Federal Deposit I nsurance Corporation operating inits capacity as
the RTC. Under 12 U . S.C. 8§ 1819(b)(2)(B), the RTC may renove to
federal court "before the end of the 90-day peri od begi nning on the
date the action, suit, or proceeding is filed against the [ RTC] or
the [RTC] is substituted as a party." The RTCfiled its notice of
renmoval in this case on March 26, 1993, after the 90-day period for
removal, running fromthe filing of the suit on October 2, 1993,
had expired.

The RTC argues that it filed its notice within the applicable
ti me period, because the tinme period did not beginto run until the
RTC appeared in the suit by filing an answer in state court on
February 19, 1993. The RTC bases its argunent on the |atter part
of 12 U.S.C. 8§ 1819(b)(2)(B), which provides that the 90-day period
for renoval may begin on the date the RTC is substituted as a
party. The RTC points to caselaw which indicates that the RTCw ||
not be considered to be a party until it has nmade an appearance in
the state court suit. See FDIC v. Loyd, 955 F.2d 316, 327 (5th
Cir.1992).



In this case, however, the RTC was naned as a defendant in the
original petition. The RTC already served as receiver for Sunbelt
when the suit was filed. There was no need to substitute the RTC
as a party, and so the | anguage providing for the running of the
90-day period after substitution does not apply. In FD Cv. Loyd,
the court held that the FDIC (acting inits capacity as the RTCin
this case) could not be considered a party under § 1446(b) "unti
it ... made an appearance, voluntary or involuntary, in the state
court case." 955 F.2d at 327. But, in that case, the FD C had not
been a party to the suit when it was filed. It did not becone
receiver for a party involved in the suit until after the suit had
been brought. The court was forced to | ook at the | anguage of 12
US C 8§ 1819(b)(2)(B) providing that the 90-day period may begin
to run when the FDIC is substituted as a party and determ ne when
the FDI C becane a party. Such a determination is not required in
this case, because the RTC was always a party to the suit.

REVERSED AND REMANDED W TH ORDERS TO REMAND TO STATE COURT.



