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ROBERT M PARKER, Circuit Judge:

Appel l ant Charles Parker, Jr. ("Parker") filed a notion for
clarification and a notion for rehearing in this cause. The
nmotions are granted and the previous opinion, United States v.
Parker, 62 F.3d 714 (5th Cr. 1995), is withdrawn and the foll ow ng

opinion is substituted in its place.



Par ker was convicted of six counts of obstructing comrerce by
robbery in violation of the Hobbs Act, 18 U S.C. § 1951, and two
counts of using and carrying a firearmduring a crinme of violence
inviolation of 18 U.S.C. § 924(c). W affirmin part, reverse in

part, and remand to the district court for further proceedi ngs.



FACTS AND PROCEEDI NGS BELOW

Par ker was convi cted of robbi ng six business establishnents in
Fort Worth, Texas wthin a two week period in the Fall of 1993.
His total take was approxi mately $500. He was charged with use of
a firearmduring two of the robberies. Parker pleaded not guilty
and the cases were tried to a jury. The jury found himaguilty of
all eight counts.

JURY | NSTRUCTI ONS ON | NTERSTATE COMVERCE
The district court instructed the jury as foll ows:

If you believe beyond a reasonable doubt the
governnent's evidence regarding the handling of cash
proceeds fromthe Payl ess Shoe Store referred to i n Count
1 of the indictnent, that is, that nonies obtained from
the operations of such store were routinely wred or
electronically transferred fromthe State of Texas for
deposit in a bank in another state, then you are
instructed that the interstate commerce el enent, which |
have just referred to as the third el enent of the of fense
charged by Count 1 of the indictnent has been satisfied.!?

Parker filed these witten objections to the court's charge:

The finding by the court that certain facts
establish the interstate commerce nexus deprives the
def endant of due process, and the right to trial by jury.
Counsel recognizes Fifth GCrcuit law allows this
procedure wunder the theory the interstate conmerce
element is jurisdictional. However, counsel Dbelieves
current Fifth Crcuit law to be in conflict with the
| ogic of Suprenme Court precedent. In Stirone v. United
States, 361 U S 212, 80 S. C. 270 (1960) the Suprene
Court wunequi vocal |y st ated:

"[T] here are two essential el enents of a Hobbs
Act crinme: interference wth comerce, and
extortion [in this case, robbery]. Bot h
el enrents have to be charged. Neither is
surplusage and neither can be treated as
sur pl usage. The charge that interstate

Similar instructions were given as to each of the robberies
char ged.



commerce is affected is critical since the
Federal Governnent's jurisdiction of this
crime rests only on that interference."”
(alteration in Parker's witten objection).
In United States v. Gaudin, __ U S | 115 S C. 2310, 132
L. Ed. 2d 444 (1995), decided after Parker's trial, the Suprene
Court wunaninously held that "[t]he Constitution gives a crimna
defendant the right to have a jury determ ne, beyond a reasonabl e
doubt, his guilt of every elenent of the crime with which he is
charged.” Gaudin, 115 S. C. at 2314. In Gaudin, the district
court instructed the jury that, to convict respondent, the
governnment was required to prove, inter alia, that the alleged
false statenments were material. However, the court further

i nstructed that [t] he issue of materiality . . . is not submtted
to you for your decision but rather is a matter for the decision of
the court. You are instructed that the statenents charged in the
indictnment are material statenents.'" I1d. at 2313. The Suprene
Court uphel d the reversal of Gaudin's conviction because the jury's
constitutional responsibility is not nerely to determ ne the facts
but to apply the law to those facts and draw the ultimte
conclusion of guilt or innocence. |d. at 2315.

The governnent contends that Gaudin differs fromthis case in
that, in Gaudin, the trial court took a factual elenment away from
the jury entirely, while in this case the jury was instructed that
they -- not the judge -- had to believe beyond a reasonabl e doubt
the evidence supporting an interstate comerce finding. That is
not how we understand Gaudi n. The | anguage fromthe Gaudi n opi ni on

describing the jury instruction in that case clearly refers to the
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statenents in question as "alleged," |eaving open for the jury's
determ nation the factual issue of whether or not the statenents
had been made. |d. at 2313. Additionally, the argunent advanced
by the governnent in Gaudin belies the interpretati on proposed by
the governnent here. There, the governnent argued that the
requi renent that the jury decide all elenents of a crimnal offense
applies only to the factual conponents of the essential elenents
and not to m xed questions of fact and | aw. ld. at 2314. The
Suprene Court rejected this argunent, holding that indeed even
application-of-1egal -standard-to-fact sorts of questions were the
province of the jury. 1d. The question taken away fromthe jury
by the trial court in Gaudin is analogous to the circunstance in
the present case: the trial court charged the jury with deciding
if the alleged acts occurred and reserved for itself the question
of whether or not the alleged acts affected interstate commerce.
The governnment next attenpts to di stinguish Parker's case from
Gaudin on the basis that a different elenment was taken away from
the jury by the trial court in this case. In Gaudin, it was
materiality; in this case, it was the finding of an effect on
interstate commerce. The governnent contends that because the
interstate comerce elenent is necessary for jurisdiction, it is
appropriately a matter for the judge's determnation. Inthe Fifth
Circuit, prior to Gaudin, the trial court determ ned whether the
facts all eged net the statutory requirenment of affecting interstate
comerce. United States v. Hyde, 448 F.2d 815, 839-841 (5th Cr
1971), cert. denied, 404 U S. 1058, 92 S. ¢t. 736, 30 L. Ed. 2d 745



(1972).2 This approach was used rather than telling the jury in
general terns what it neans to affect commerce and allow ng the
jury to determ ne whether the facts neet the criterion, based upon
the premse that effect on interstate commerce is a jurisdictional
el ement for which the court has great responsibility. 1d.; see
al so, United States v. Hooper, 575 F.2d 496, 497 (5th Cr.), cert.
denied, 439 U S 895 99 S . 256, 58 L. Ed. 2d 242 (1978).

"[O ne panel may not overrule the decision -- right or wong
-- of a prior panel, absent en banc reconsideration or a
supersedi ng contrary decision of the Suprene Court." In re Dyke,

943 F. 2d 1435, 1442 (5th Cr. 1991) (citations omtted). However,

Gaudin nmakes it clear that, although the court nust instruct the
jury on the law, crimnal defendants have a constitutionally
guaranteed right to demand that the jury decide guilt or innocence
on every elenent, which includes application of the law to the
facts. Gaudin, 115 S. C. at 2315. In finding constitutiona

error, Gaudi n provides no basis for distinguishing materiality from
an effect on interstate comerce by l|abeling the latter
jurisdictional.

Chi ef Justice Rehnquist, in his concurring opinion, referred
to the "syllogistic neatness" of the Gaudin decision: "every
el enrent of an of fense charged nust be proven to the satisfaction of
the jury beyond a reasonabl e doubt; 'materiality' is an el enent of

the offense charged under 8§ 1001; therefore, the jury, not the

2Thus, the trial judge's instruction was entirely proper at
the tinme it was given under existing Fifth Grcuit precedent.
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Court, nust decide the issue of materiality." Gaudin, 115 S. C
at 2320. In applying Gaudin to the Hobbs Act, we nust determ ne
whet her the second prem se of the syllogismholds up, i.e., whether
affecting interstate comerce is an elenent of a Hobbs Act
vi ol ati on. The governnment in Gaudin did not contest that
materiality was an elenent of the offense charged. Likew se the
governnent in this case does not contest that affecting interstate
commerce is an elenent of a Hobbs Act violation. W find that it
is. Therefore, under Gaudin, it was error for the trial judge to
decide the element of effect on interstate comerce.

However, the Suprene Court explicitly did not determ ne
whet her the constitutional error identified in Gaudi n was subj ect
to a harmess error analysis. Gaudin, 115 S Q. at 2321
(Rehnquist, C.J., concurring). In Chapman v. California, 386 U S.
18, 87 S. C. 824, 17 L. Ed. 2d 705 (1967), the Suprene Court
rejected the viewthat all constitutional errors require reversal.
Certain constitutional errors may be harmless in terns of their
effect on the fact-finding process at trial, Delaware v. Van
Arsdal |, 475 U. S. 673, 681, 106 S. Ct. 1431, 1436, 89 L. Ed. 2d 674
(1986), while others, such as total deprivation of the right to
counsel or trial by a biased judge, wll always invalidate the
conviction. Sullivan v. Louisiana, ___US | 113 S. C. 2078,
2080, 124 L. Ed. 2d 182 (1993). W nust decide into which category
this particular Gaudin-type error falls.

In this inquiry, different Gaudin-type errors wll produce

different results. Wiile it is error to prevent the jury from



rendering a verdict on any elenent, the harnful-error analysis
di ffers dependi ng on the particul ar el enent excluded fromthe jury.
For exanpl e, Gaudin invol ved the i ssue of materiality and noted t he
hi storical significance of decisions indicating that materiality
was a question for the jury. Gaudin, 115 S C. at 2316-18. In
contrast, the effect oninterstate commerce, although an el enent of
the crime, is purely jurisdictional in nature, with no historical
role what soever for the jury in determning the issue. See United
States v. Hyde, 448 F.2d 815, 839 n.34 (5th Cr. 1971), cert
deni ed, 404 U. S. 1058 (1972).

There is a "strong presunption” that constitutional violations
W Il be subject to harm ess-error analysis. See Rose v. Clark, 478
uS. 570, 579, 106 S. C. 3101, 3106-07, 92 L. Ed. 2d 460 (1986).
| ndeed, "nost constitutional errors can be harm ess." Arizona v.
Ful m nante, 499 U S. 279, 306, 111 S. C. 1246, 1263, 113 L. Ed. 2d
302 (1991). "Consistent with the jury-trial guarantee, the
question [ Chapman] instructs the reviewi ng court to consider i s not
what effect the constitutional error m ght generally be expected to
have upon a reasonable jury, but rather what effect it had upon the
guilty verdict inthe case at hand." Sullivan, 113 S. C. at 2081.

In the present case, the error had no effect on the guilty
verdict, in that the error did not change the outcone of the case.
The jury found that the underlying predicate acts to the interstate
comerce el enent did occur. The trial judge ruled that these acts,
as a matter of law, sufficed to show an effect on interstate

comerce. The trial judge's ruling was a correct statenent of the



| aw. The trial judge's only error, under Gaudin, was in not
allowing the jury to nmake that finding.

However, because the trial judge's ruling was a correct
statenent of the law and the jury found that the underlying
predi cate acts did occur, the error did nothing to change the
out cone of the case because under a correct application of the | aw,
the verdict would have been guilty regardless. In this respect,
the present case is simlar to Victor v. Nebraska, 114 S. C. 1239
(1994), where the Suprenme Court held that the proper standard of
review ng al l egedly erroneous jury instructions is whether thereis
a reasonable likelihood that the jury applied the instructions in
a way that violates the Constitution. 1In the present case, because
the jury found that the underlying predicate acts did occur, there
is no reasonable likelihood that the jury would have applied a
proper instruction erroneously. W therefore find the error to be
harm ess. See also, Yates v. Evatt, 500 U S. 391, 402, 111 S. O
1884, 1892, 114 L. Ed. 2d 432 (1991) (taint of an unconstitutional
burden-shifting jury instruction subject to harmless-error
analysis); Carella v. California, 491 U S 263, 266, 109 S. C
2419, 2421, 105 L. Ed. 2d 218 (1989) (jury instruction containing
an erroneous mandatory presunption subject to harmess-error
anal ysis) (per curiam; Pope v. Illinois, 481 U S. 497, 502-04, 107
S. C. 1918, 1921-23, 95 L. Ed. 2d 439 (1987) (jury instruction
m sstating an elenment of an offense subject to harmnl ess-error
anal ysis); Rose, 478 U. S. at 580, 106 S. C. at 3107 (1986) (jury

i nstruction containing an erroneous rebuttabl e presunption subject



to harm ess-error analysis). But see, Sullivan, 113 S. O at 2082
(erroneous burden of proof instruction not subject to harnl ess-
error analysis). W do not address whether this same error m ght
be considered harnful in future cases.

DENI AL OF MOTI ON TO REOCPEN

During opening statenents, Parker's attorney told the jury
that Parker did not contest that he commtted the robberies.
Rat her, his theory of the case was that the "firearnt used in the
robberies was a toy pistol, which his father would testify was
found in Parker's trousers after his arrest. Counsel stated that
the sole eyewtness to the robbery in Count 3, David Fl em ng, would
admt that the weapon he observed "coul d have been a toy gun."

Flemng was called as a governnent w tness and on cross
exam nation denied admtting during an interview with Maria Nava,
a defense i nvestigator, that the gun used in the robbery coul d have
been a toy gun. The defense called Nava |ater in the trial but did
not question her about Flemng's statenent regarding the gun.
Three of the robberies were videotaped, and no gun was visible in
t he vi deo tapes.

On March 8, 1994, both parties rested just before noon, and
the jury was dism ssed for a lunch break until 1:00. During the
lunch break, Parker noved to reopen his case so that he could
recall Nava and "ask her one question that is crucial to ny case."
Specifically, Parker wanted to ask Nava whether Flem ng had

admtted to her that the gun involved in his robbery could have
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been a toy gun. The governnent opposed the notion, and the court
denied it orally on the record, stating:

t he governnent woul d be entitled to rebuttal, and I' mnot

sure | want to get in to all of that. . . . | don't

think we're at a point in the trial that that would be

appropriate, so I'mgoing to deny that request.
The governnent enphasi zed t he om ssion of this testinony by argui ng
during closing, "You heard M. Flemng. Nobody tested his
credibility."

We reviewthe denial of a notion to reopen a crimnal case for
abuse of discretion. United States v. Wal ker, 772 F.2d 1172 (5th
Cir. 1985). 1In exercising its discretion on a notion to reopen a
crimnal case after the close of evidence, the district court

nmust consi der the tineliness of the notion, the character

of the testinony, and the effect of the granting of the

not i on. The party noving to reopen should provide a

reasonable explanation for failure to present the

evidence in its case-in-chief. The evidence proffered
shoul d be rel evant, adm ssi bl e, technically adequate, and

hel pful to the jury. . . . [S]luch testinony should not

"I mbue the evidence wth distorted i nportance, prejudice

t he opposing party's case, or preclude an adversary from

havi ng an adequate opportunity to neet the additional

evi dence offered.”

ld. at 1177, quoting United States v. Thetford, 676 F.2d 170, 182
(5th Gr. 1982), cert. denied, 459 U S. 1148, 103 S. C. 790, 74 L.
Ed. 2d 996 (1983). In Walker, this court reversed the conviction,
finding that the district court abused its discretion in denying
Wal ker's notion. The governnent rested before the end of the day
on a Friday, and Wal ker noved to reopen the case so that he could
testify at the commencenent of court on Mbonday. Therefore, the
first factor, tineliness, wei ghed agai nst Wal ker, but the del ay was
termed "mnor." 1d. at 1177. Second, the character of the
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testinony was testinony of the defendant who had not previously
taken the stand, which this court considered of "such inherent
significance" that it weighed "heavily" in favor of the defendant.
ld. at 1178-1179. Third, this court found that the effect of
granting the notion weighed slightly in favor of Wl ker because
there was no showng of prejudice to the governnent and no
disruption to the orderly flow of testinony or to the district
court's docket. Also, any undue enphasis derived fromthe timng
coul d have been renedi ed by a cautionary instruction. Id. at 1179-
1183. Finally, Wal ker's excuse for delay, that he was enotionally
upset and wunprepared to testify on Friday, was found "not
significantly unreasonable.” 1d. at 1184.

The record does not reveal the wei ght assigned by the district
court to these enunerated factors in Parker's case. We nust
neverthel ess apply the factors to Parker. The tineliness of his
motion -- a delay of one hour, during which the court took its
normal |unch break -- weighs in favor of Parker.

Second, the nature of the testinony was an attack on the
credibility of the only eyewitness to the disputed use of a
firearm Parker argues that it is crucial and goes to the heart of
the only disputed fact in the case. This was magnified by Parker's
openi ng argunent, when counsel told the jury that Flem ng would
admt the gun mght have been a toy, and by the governnent's
statenent in closing that, "Nobody tested [Flem ng's] credibility."
The governnent responds that the "toy gun theory" was adequately

devel oped t hrough Parker's father's testinony, the defense had the
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opportunity to cross examne Flem ng to attack his credibility, and
Nava was not an active participant in the robbery, thereby
m nim zing the i nportance of her testinony. Because the testinony
went to the one disputed fact in the trial and was the only source
of testinony available to Parker to question the eyew tness
account, the second factor weighs in favor of Parker.

Third, there is no contention that reopening testinony would
have disrupted the court's docket. The governnent contends that
reopeni ng testinony would have confused the jury, prejudiced the
governnent, and placed undue significance on Nava's additiona
testinony. Parker disputes that allow ng the testinony right after
| unch woul d have had any adverse i npact on the jury's perception of
t he evidence. Nei t her party addresses the possible effect of a
cautionary instruction in this case. It is clear to us that, wth
proper cautionary instruction, the jury could have adequately
wei ghed the additional testinony. The third factor therefore
favors Parker.

Finally, the excuse given, that defense counsel sinply nmade a
m st ake, seens reasonabl e and does not appear to be a subterfuge
for seeking delay or unfair advantage.

Not only do all of the Walker factors favor Parker, this
second conviction under 18 U S.C. 8§ 924(c) results in a mandatory
twenty (20) year sentence which runs consecutively with the five
(5) year sentence inposed as a result of the first 8§ 924(c)
convi ction. Based on the foregoing, we hold that the district

court abused its discretion in denying Parker's notion to reopen
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his case as to the 8 924(c) convictions.® This error had no inpact
on the Hobbs Act convictions, and they therefore remain intact.
THE | NTERSTATE COMMVERCE ELEMENT I N THE | NDI CTMENT

The indictnent alleged that Parker did "obstruct, delay and
af fect commerce by robbery"” in violation of 18 U S.C. § 1951 (the
Hobbs Act). That statute crimnalizes the act of "affect[ing]
commerce by robbery" and defines commerce in a separate section as
interstate coonmerce. 18 U.S.C. 8§ 1951(b)(3). However, there is
nothing in the indictnent itself either alleging an inpact on
interstate conmmerce specifically or alleging facts which anmount to
an effect on interstate commerce.

An indictnment nmust allege every el enent of a charged of fense
in order to insure that the defendant has been accorded the
protection guaranteed by the Fifth Amendnent of a grand jury's
finding that there is probable cause to believe that the defendant
commtted the charged crine. See United States v. Deisch, 20 F. 3d
139 (5th Cr. 1994). As stated earlier, an effect on interstate

commerce is an essential elenment of a Hobbs Act violation.

The district court and the governnent rely on United States v.
Wllians, 679 F.2d 504 (5th Gr. 1982), cert. denied, 459 U S
1111, 103 S. C. 742, 74 L. Ed. 2d 963 (1983), which held that an
indictment that alleged effects on interstate comerce in

conclusory ternms (wthout factual specificity) was not fatally

3Al t hough the erroneously omtted testinony pertained to only
the Flem ng robbery, it could have affected the jury's decision as
to the other 8§ 924 robbery as well. Thus, the trial court's error
tainted both 8 924 convictions, and both nust be reversed.

14



i nsufficient. That reliance is msplaced. Unli ke the present

case, the indictnent in Wllianms did allege effect on interstate

comerce, id. at 508, so the issue before this panel was not at
issue in WIllians. However, in United States v. G pson, 46 F.3d
472, 474 (5th Cr. 1995), this court held that an indictnent that
charged a Hobbs Act violation in language virtually identical to
that used in this case was adequate. We therefore find no nerit in
Par ker's contention.

DOUBLE JEOPARDY

In two of the robberies, Parker was charged and convicted of
violation of both 18 U . S.C. § 1951 and 18 U.S.C. 8§ 924(c). Parker
contends that under the test set out in Blockburger v. United
States, 284 U S. 299, 52 S. C. 180, 76 L. Ed. 2d 535 (1932) (each
conviction nust require proof of a fact or elenent that the other
does not), these two convictions violate the double jeopardy
prohi bi tion.

This Grcuit has acknow edged that the "sane el enents" test
still controls. United States v. Martinez, 28 F.3d 444, 446 (5th
Cr.), cert. denied, 115 S. . 281, 130 L. Ed. 2d 197 (1994).
Martinez case held that 88 1951 and 924(c)(1l) passed the
Bl ockburger test because 8§ 1951 requires proof of threats or force
but not possession of a weapon, while 8 924 requires proof that the
def endant used or carried a weapon but not that the weapon was used

for threat or force.* Additionally, subsequent to Martinez this

4"\Whoever, during and in relation to any crinme of violence or
drug trafficking crinme . . . for which he nay be prosecuted in a
court of the United States, uses or carries a firearm shall, in
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court again addressed the issue in United States v. Gonzal es, 40
F.3d 735 (5th Cir. 1994), cert. denied, 115 S. C. 1716, 131 L. Ed.
2d 575 (1995), holding that cunul ative sentences i nposed pursuant
to 8 924 are permssible because the legislature intended to
aut hori ze such puni shnents.

We therefore hold that Fifth Grcuit precedent forecloses
Par ker's position.

CONCLUSI ON

We AFFI RM Par ker' s Hobbs Act convictions, REVERSE his § 924(c)
convi ctions, VACATE his sentence, and REMAND this cause to the
district court for further proceedings consistent with this
opi ni on.

AFFI RVED | N PART, REVERSED | N PART, VACATED and REMANDED

addition to the punishnent provided for such crine . . . be
sentenced to inprisonnent for five years . . . ." 18 US C 8§
924(c)(1). It could be argued that in order to convict under 8§

924, the governnent has to prove every elenent of the crinme of
vi ol ence relied on, and therefore under the Bl ockburger test there
is no element of § 1951 which is not a necessary el enent of 8§ 924.
However, that argunent has been foreclosed by Mrtinez.
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