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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10375

RESOLUTI ON TRUST CORPORATI ON,
inits corporate capacity,

Pl ai ntiff-Appellant,

VERSUS

CHARLES D. ACTON,
DAVI D CLAYTON,
W LLI AM F. COURTNEY,
RI CHARD L. DAVI DSON and
JOHN R RI TTENBERRY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

(April 4, 1995)

Bef ore SM TH and BARKSDALE, Circuit Judges, and BUCHVEYER, District
Judge. ”

JERRY EE. SMTH, G rcuit Judge:

Plaintiff, the Resolution Trust Corporation ("RTC'), appeals
a summary judgnent in favor of defendants, Charles D. Acton, David
Clayton, WIlliam F. Courtney, Richard L. Davidson, and John R

Rittenberry. Finding no error, we affirm

District Judge of the Northern District of Texas, sitting by designa-
tion.
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Defendants are the former directors of HeritageBanc Savi ngs
Associ ation ("HeritageBanc"), a state-chartered, federally-insured
savi ngs and | oan associ ati on based i n Duncanville, Texas. In April
1989, HeritageBanc was placed into conservatorship. On August 9,
1989, the RTC succeeded the Federal Savings and Loan |nsurance
Corporation as HeritageBanc's conservator. The bank was pl aced
into receivership in April 1990 by the Ofice of Thrift Supervi-
sion. The RTC was appointed the receiver and becane the bank's
successor in interest. The RTC, in its corporate capacity,
purchased several of the bank's assets, including the clains at
issue in this case.

The clains surround the operation of the bank from 1983 to
1988 ("the relevant tinme period"). On April 1, 1992, the RTC
brought this case against five of HeritageBanc's directors,
asserting state clains for breach of fiduciary duty, negligence,
and gross negligence.

Acton was the president and chairman of the board of
HeritageBanc from 1962 until the conservatorship. Rittenberry was
an executive vice-president and director. The three other
def endants served as outside directors for at |east twelve years,
i ncluding the relevant tine period.

Acton's wife, two daughters, and father-in-law were officers
of HeritageBanc and Gak Tree Land Devel opnent Conpany, Inc. ("Qak

Tree"), a subsidiary of HeritageBanc. Acton's two sons-in-|aw,
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Patrick MElroy and Edward Cunm ngs, were active in the operations
of the bank. Cumm ngs also allegedly ran Gak Tree and was the
hi ghest pai d individual associated with HeritageBanc.

The RTC s clains focus on the defendants' alleged failure
adequately to oversee the actions of Acton and the nenbers of his
famly. Specifically, the RTC alleges that the defendants bear
responsibility for the approval of a series of real estate |oans
t hat went sour.

Cak Tree was fornmed in January 1984 as a wholly-owned
subsidi ary of HeritageBanc. The RTC al | eges that Cunm ngs renai ned
a de facto officer of Gak Tree after the acquisition. The RTC al so
asserts that, at the tinme of the acquisition, HeritageBanc shifted
a large amount of its resources from hone |lending to the riskier
commercial real estate market.

In April 1984, the Texas Savi ngs and Loan Departnent required
HeritageBanc to reduce its investnent in Gak Tree to below a 10%
cap within 18 to 24 nonths. The RTC alleges that HeritageBanc
circunvented this requirenent through a series of transactions that

formthe basis of the RTC s allegations.

Bl ock A Transacti on

Cummi ngs and HeritageBanc owned tracts of Jland in a
subdi vi sion cal |l ed Hol | ywood Park. HeritageBanc sold one tract to
Cunmi ngs at $0. 64 per square foot and financed the transaction with
a loan. The Duncanville Pl anning Conmm ssion revised the rel evant

pl at and conbi ned Cumm ngs's newtract with other | and he owned and
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called the new |l and Block A Four nonths after the initial sale,
HeritageBanc bought Block A from Cunmings for $6.50 per square

f oot .

VWi ttern/ Turner Loans

In 1985, HeritageBanc provided all of the financing for Alie
Whittern to buy two tracts of |and, owned by HeritageBanc and the
other by Cunm ngs. The RTC alleges that Cumm ngs was intimately
i nvol ved with the di scussions | eading up to the deal and signed the
contracts of sale for both tracts on behalf of hinself and OGak
Tr ee. The RTC alleges that the transaction provided a sizeable

profit to Cunm ngs.

Danny Smith Construction Loans

The RTC al | eges that a series of | oans were nade to an officer
and enpl oyee of Qak Tree nanmed Danny Smith, who personally owned a
conpany called Danny Smth Construction. In 1985, the bank
all egedly loaned him$2.8 mllion for the purchase and devel oprent
of | and owned by Gak Tree. Smith was earni ng $86, 000 a year at the
time, and the conmpany was worth approxi mately $49,000. The bank
supposedly represented to Smth that he would not be personally
liable in the event of a default. The conpany becane i nsol vent by
1986, but the conmpany was subsequently |oaned $374, 000. Lat er
| oans of $160, 000 and $611,576 were al so made to Smith.
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Ber kel ey Devel opnment Loans

The RTC alleges that a transaction alnost identical to the
Danny Smth | oans took place involving Chris Escobedo, an OGak Tree
enpl oyee, and his conpany, Berkeley Devel opnent. An initial |oan
of $4,250,000 was made to purchase and develop Gak Tree |and
Agai n, Escobedo apparently was told that he woul d not face personal
liability. At the time of the |oan, Escobedo had an incone of
$41, 960, and Berkel ey Devel opnent was a conpany formed solely for
this transaction. Later, another $1, 500,000 was | oaned to Ber kel ey
Devel opnent, though it was insol vent.

Whittern/ Turner, Danny Smth Construction, and Berkeley
Devel opnment defaulted on the | oans. The loss is estimated at
$7, 000, 000. There does not appear to be an allegation that any of

the defendants personally profited fromthe transactions.

B

The RTC commenced its suit on April 1, 1992. The RTCfiled a
motion to strike certain affirmative defenses, including those
based upon the statute of |[imtations. The RTC argued, at that
time, that the adverse dom nation doctrine had tolled any statute
of limtations. The court converted the notion to one for parti al
summary judgnent.

On July 9, 1993, the district court granted the RTC s notion
and dismssed the affirmative defenses based upon the statute of
limtations. By January 4, 1994, all five of the defendants had

filed motions for reconsideration of the dismn ssal of the
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limtations defenses in light of EDC v. Dawson, 4 F.3d 1303 (5th

Cr. 1993). The district court reconsidered and reversed its

earlier ruling on the defense. RTC v. Acton, 844 F. Supp. 307

(N.D. Tex. 1994).

Because of the court's refusal to toll the statute of
limtations in this case, all clainms before April 5, 1987, were
time barred. The RTC clains that all of the original |oan
transactions in this case originated before that date.

The RTC filed a report on the inpact of the rulings at the
direction of the court on February 2, 1994. d ayton and Davi dson
also filed a statenent with the court on that day. The RTC then
filed a response. The RTC argued that the |imtations ruling nmade
it inpossible for it to pursue the post-April 5, 1987, clainms, as
those transactions are "interrelated" with the pre-April 5, 1987,
transactions. As a result, the RTC sought a final judgnent on al
the clains so that it could pursue this appeal. Def endant s
mai ntain that the RTC had $700,000 in clains that ermanated from
| oans made after April 5, 1987, which it now has forfeited. Final
j udgnment was entered dismssing the RTC s clains on the nerits on

March 15, 1994.

.
On appeal, the defendants rai se a nunber of prelimnary issues
that are neritless. According to the RTC, the only issue for this
appeal is whether gross negligence is enough to establish adverse

dom nation. Courtney alleges that the RTC has failed to chall enge
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a finding of fact, conclusion of law, or ruling of the district
court. The district court obviously concluded, as a |l egal matter,
that the RTC had not established adverse domi nation. As a result,
all of the RTCs clains that were dated prior to April 5, 1987
were dismssed. Courtney's claimis absurd.

Cl ayton and Davi dson ask this court to determ ne whether the
RTC has waived the right to pursue clains dated after April 5,
1987. The RTC nay or may not have foregone the pursuit of possible
post-April 5, 1987, clains in order to pursue this appeal, but this
i ssue is not properly before us now.

Defendants aver that the RTC failed adequately to plead
adverse dom nation and cannot raise the defense. There is no
mention of this argunent by the district court. |t appears that
the defendants are the ones who are now raising the argunent for
the first time on appeal. |In any event, this court has held that
a party need not plead adverse domnation in its original or

anended conpl ai nt. See Dawson, 4 F.3d at 1308. Def endants had

anpl e opportunity to present affidavit evidence and brief the issue

for the district court. See i d.

L1,
W& now review the summary judgnent on the limtations issue.
The RTC s clains are founded on Texas state law. To be validly
pursued by the RTC, state law clains nust be viable under the
applicable state statute of I|imtations at the tine federal

regul ators take over. Randolph v. RTC 995 F.2d 611, 619 (5th Cr




176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201

1993). In addition, the RTC nust conply with the applicable
federal limtations period when bringing suit. See Dawson, 4 F.3d
at 1307; 12 U.S.C. § 1821(d)(14).

The Texas statute of |limtations for negligence and breach of
fiduciary duty is tw years. TeEx. QvVv. Prac. & REeM CobE ANN.
8§ 16.003(a). The sanme period applies to allegations of gross

negligence. See Anerican Centennial Ins. Co. v. Canal Ins. Co.,

810 S. W 2d 246, 255 (Tex. App.))Houston [1st Dist.] 1991), aff'd in

part, rev'd in part on other grounds, 843 S.W2d 480 (Tex. 1992).
The applicable state limtations period for all of the state clains
in this case is tw years. The conservatorship of HeritageBanc
began on April 5, 1989. The RTC therefore is tinme-barred from
pursuing clains arising fromconduct that occurred prior to Apri
5, 1987, unless Iimtations is tolled.

This court in Dawson, 4 F.3d at 1310, held that in order for
the governnent to obtain a tolling of |imtations under the
doctrine of adverse domnation, it nust prove two things. First,
it must show that a majority of the bank's board was conposed of
al | eged wrongdoers "during the period the [RTC] seeks to toll the
statute.” |d. \Wiether there exists a genuine issue of fact on
this elenment is not in dispute on this appeal. Second, the RTC
must show that those directors were "nore than negligent for the
desired tolling period.”" [|d. at 1313.

The district court found that |imtations had not been toll ed,
because the RTC failed to allege that the directors had been nore

than negligent. Acton, 844 F. Supp. at 317. The court noted that
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the Dawson panel had refused to state exactly what |evel of
cul pability above sinple negligence woul d be sufficient totoll the
statute. The RTC argued that allegations of "gross negligence"
wer e enough. The district court, however, found as a matter of | aw
"that gross negligence is a degree of negligence for statute of
limtations purposes.” 1d. As a result, the court decided that
summary judgnent was proper for defendants on the limtations

i ssue.

| V.

The district court's dismssal of the RTC s cl ainms was based
solely upon the resolution of a pure question of |aw W now
deci de whet her neeting the gross negligence standard is sufficient
to trigger the doctrine of adverse dom nation under Texas | aw.
Wil e the Dawson court specifically did not decide this issue, we
are gui ded by Dawson.

The level of culpability required to trigger adverse
domnation is a Texas state |law question, though "Texas case |aw
provides little guidance to this court on this issue." Dawson, 4
F.3d at 1311. It is plain that no court in Texas has invoked the
adverse dom nati on doctrine based upon the "nere negligence" of a
majority of the directors. |d.

The court in Dawson held that the doctrine of adverse
domnation is "very narrow. " |d. at 1312. According to the court:
| f adverse domnation theory is not to overthrow the
statute of Ilimtations conpletely in the corporate
context, it nust be [imted to those cases in which the

cul pable directors have been active participants in

9
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wrongdoi ng or fraud, rather than sinply negligent.
ld. W are given two pieces of relevant information. First, the

rel evant conduct nmust be nore than "sinply negligent," and second,
it must ampunt to active participation in wongdoing or fraud.

In Burk Royalty v. WAills, 616 S.W2d 911 (Tex. 1981), the

court recounted the history of "gross negligence" in Texas. | t
defined the standard as
that entire want of care which would raise the belief
that the act or om ssion conpl ai ned of was the result of
a conscious indifference to the right or welfare of the
person or persons to be affected by it.
ld. at 920. In 1987, the Texas Legislature nodified the common | aw
definition:
" o0ss negl i gence" nmeans nor e t han nmonment ary
t hought | essness, inadvertence or error of judgnent. It
means such an entire want of care as to establish that
the act or om ssion was the result of actual conscious
indifference to the rights, safety, or welfare of the
person affected.
Tex. Qv. Prac. & REM CobeE ANN. 8 41.001(5). According to the Texas
Suprene Court, this statutory definition, as conpared to the common
| aw definition, "enphasi zes that the evidence nust 'establish' the

def endant's actual conscious indifference, rather than raise the

mere belief that conscious indifference mght be attributable to a

hypot heti cal reasonable defendant."” Transportation Ins. Co. V.

Mriel, 879 S.W2d 10, 20 (Tex. 1994) (enphasis added). Thi s
definition of gross negligence plainly contains a subjective
conponent .

There is no doubt that gross negligence and sinple negligence

are separate standards at sone | evel of analysis. Mreover, it is

10
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more difficult for a party to establish gross negligence than to
show si npl e negl i gence because of the subjective conponent of gross

negl i gence. See WAl -Mart Stores, Inc. v. Alexander, 868 S . W2ad

322, 326 (Tex. 1993). The Texas Suprene Court, however, has stated
that "[n]o exact |ine can be drawn between negligence and gross

negligence." WIllians v. Steves Indus., 699 S.W2d 570, 573 (Tex.

1985) .

Thus, while gross negligence certainly is "nore" than sinple
negligence wunder Texas law, the question is whether it is
sufficiently "nore" to enconpass the requirenent that the directors
have been active participants in wongdoing or fraud. W concl ude
that it is not.

Wiile there is a difference between negligence and gross
negligence, it is only a difference of degree and not kind. See

Trevino v. Lightning Laydown, Inc., 782 S.W2d 946, 949 (Tex.

App. ))Austin, 1990, wit denied). Goss negligence has a
subj ective conponent but not an elenent of intent. VAl - Mar t
Stores, 868 S.W2d at 325. The plaintiff nust show "actual
conscious indifference" rather than purposeful conduct. Id. at
325-26; Moriel, 879 S.wW2d at 20. G oss negligence in Texas is
akin to crimnal recklessness. Mriel, 879 S W2d at 20 n. 10.
Dawson requires intentional conduct. The words "active
participants in wongdoing or fraud" are nore consistent wth
i ntentional conduct than with negligent conduct. The fact that the

Dawson court required not only fraudul ent conduct or w ongdoi ng but

11
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al so "active participation” thereinis significant.?

Furthernore, the Dawson court was very critical of the way
that the doctrine of adverse domnation had been "liberally-
applied" in other federal courts:

Federal district courts have liberally applied the
doctrine in favor of governnent-appoi nted recei vers when
they sue the directors of a failed bank, regardless of
the nature of the clains. The court in Hecht [RTC v.
Hecht, 818 F. Supp. 894, 896, 898 (D. Md. 1992)] applied
the doctrine in a case in which the RTC al | eged breach of
fiduciary duty, negligence, gross negligence, and breach
of contract, but did not allege any formof self-dealing
or fraudul ent conduct.

Dawson, 4 F.3d at 1312 (enphasis added). Qur court in Dawson
rejected this liberal application. Therefore, the inplication is
that sone sort of self-dealing or fraudulent conduct is required
and that the level of culpability associated wth that conduct is
distinct from gross negligence. The self-dealing or fraudul ent
conduct must be nore than negligent or grossly negligent to
constitute an active participation in wongdoing or fraud.

This court's nost recent relevant, though not controlling,

pronouncenent cane in RTC v. Seale, 13 F.3d 850 (5th Gr. 1994).

In that case, the RTC pled adverse dom nation and argued gross

negli gence. The court, however, rejected the argunent because the

1 For exanpl e, in Texas fraudul ent conduct does not necessarily involve
an el enent of intent:

The essential elenments of fraud do not include know edge of
falsity or an intent to deceive except in certain circunstances.
Thus, a person who negligently makes a m srepresentati on may be
liable for fraud, that is assumi ng other elenents to be present,
fraud may be found where a person with a duty to know facts that
are susceptible of being known nakes a fal se statenent with
respect to those facts.

Donald P. Duffala, Frawaw Decait, 41 Tex Jir 30 254 (citations omitted).

12
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RTC s proof was no nore than conclusory assertions. The court did
not state whether gross negligence would suffice, but we did say
that the "RTC has not created any fact issues of regulatory
violations or fraud, concealnent or other illegal activity
anounting to nore than negligence."” 1d. at 854-55.

One possible inplication fromthis | anguage is that sonme sort
of intentional conduct, rather than sone degree of negligence, is
required. O course, the court also may have understood gross
negligence to constitute enough culpability for the doctrine of
adverse dom nation and sinply nmay have felt that the RTC had not
created an issue of fact under that standard. Ei ther way, the
Seal e court's pronouncenent does not constitute a holding that
bi nds us on this issue.

Because we conclude that the difference between gross
negl i gence and negligence in Texas is nore one of degree rather
than kind, and in light of the plain desire of the Dawson court to
limt the doctrine of adverse dom nation to "active participants in
wrongdoing or fraud,” we reason that an allegation of gross
negligence is not enough totoll limtations in this case under the
doctrine of adverse dom nation. The district court, therefore, was
correct to dismss the RTC s clains as tine barred under the state
statute of limtations.

AFFI RVED.
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