IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10321

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

DONALD R PEPPER
Def endant - Appel | ant.

Appeal fromUnited States District Court
for the Northern District of Texas

April 20, 1995)
Bef ore H G3 NBOTHAM SM TH and STEWART, Circuit Judges.

CARL E. STEWART, Circuit Judge:

Donal d R Pepper appeals both his convictions and sentence on
fifteen counts of aiding and abetting in the comm ssion of nai
fraud in violation of 18 U.S. C. 8§ 2, 1341, three counts of aiding
and abetting in the conmssion of wire fraud in violation of 18
US C 88 2, 1343, and two counts of aiding and abetting in the
commi ssion of noney laundering in violation of 18 U S.C. 8§ 2,
1956(a)(1)(A)(i). For the follow ng reasons, one conviction for
mail fraud is reversed, and the renai ning convictions and sentence
are affirmed.

BACKGROUND
In 1989, Pepper started a schene to defraud people of their

money by holding hinself out as a wealthy businessnan who was



interested in attracting investors into a business venture to buy
and sell water purifiers. Pepper flashed | arge anounts of cash in
front of potential investors and nade grandi ose representations
about his personal wealth and the capacity of the business venture
to reward investors with equal |argess.

I nvestors were told that they would receive a sixty percent
return on their noney. Commtnents to Pepper by the investors were
made in $5,000 units and paid to himin person, by mail, or by
wring it to him Pepper would use the noney to buy water
purifiers from a conpany called National Safety Adm nistration
("NSA") and then sell the water purifiers through tel emarketing.
According to the evidence submtted at trial, only a few water
purifiers were ever bought fromNSA Pepper was not a mllionaire:
in fact, his personal checking account balance at a credit union
for the entire year of 1990 totalled $10.17. Pepper sinply kept
nmost of the noney he solicited frominvestors, using it to finance
an extravagant lifestyle in which he rented Lear jets, bought
| avi sh dinners, and generally maintained his profile as a wealthy
busi nessman. As a result of his schene, Pepper swi ndled investors
out of approximtely $171, 000.

In January of 1991, Pepper filed a petition for bankruptcy.
On Novenber 6, 1991, he was granted a discharge. Anmong the
di schargeable debts were at least thirteen of the |oans that
i nvestors had made to him

Pepper was indicted on fifteen counts of aiding and abetting

mai |l fraud, three counts of aiding and abetting wre fraud, two



counts of aiding and abetting noney |aundering and one count of
conspiracy to commt noney |aundering. The conspiracy to conmmt
money | aundering count was dropped before trial. After a jury
trial, he was convicted on all of the remaining counts. On the
mail fraud and wire fraud indictnents, Pepper was sentenced to
sixty nmonths of inprisonnent per count. On each of the noney
| aundering counts, he was sentenced to seventy-eight nonths of
i nprisonnment. All sentences were to run concurrently. He was al so
sentenced to three years of supervised rel ease after he had served
his jail term and ordered to pay a $50 special assessnent per
count. He was also ordered to pay $155,560 in restitution to the
victinse of his crines. Pepper appeals his sentence and
convi ctions.
DI SCUSSI ON
ADM SSI ON OF HEARSAY

Pepper contends that the district court erred in allow ng the
governnment to ask a question that incorporated hearsay.! He argues
that the hearsay question violated his Sixth Amendnent right to
confront w tnesses, because the hearsay statenents were nade by

peopl e who never testified. The disputed testinony is as foll ows:

. Under Fed. R Evid. 801(c), hearsay is a:

[S]tatenment, other that one made by the decl arant
while testifying at the trial or hearing, offered
in evidence to prove the matter asserted.



Q Wul d you be surprised if WIIliam Chenail [an NSA
enpl oyee] told us the receipt that you purportedly have
fromhimfor $10,000 is phony?

MR, VWHI TE [ Pepper's attorney]: Objection, Your Honor, if
there is no independent evidence of that, then that is
I nproper cross-exam nation because it is based upon
hear say.

M5. HOMRD [ Governnent's Attorney]: Your Honor | have a
good faith basis.

THE COURT: You may proceed.

A.  Madam Prosecutor, | will tell you that | wote Bill
Chenail's nanme on the bottom of this and gave it to ny
accountant, or bookkeeper, so that she woul d know who to
credit it to, inaddition, M. Steven Wrth and Joe Janes
[ nvestors in the schene].

BY M5. HOWARD:

. My questionis: would you be surprisedif Bill Chenai
told [a federal agent] that the recei pt you got is phony?

A. Yes, | would be surprised.

The governnent argues that the prosecutor's question was not
hearsay because it did not seek to assert a fact as true, only that
an assertion was nade. Assum ng that the governnent's question
i ncorporates hearsay, its admssion at trial was harnl ess. I n
det er m ni ng whet her t he adm ssi on of hearsay evi dence was harn ess,
we nmust consider the other evidence in the case, and then decide if
the inadm ssible evidence actually contributed to the jury's

verdict. United States v. El-Zoubi, 993 F.2d 442, 446 (5th Cr.

1993). W will find such testinmony harnful and reverse a
conviction only if it had a "substantial inpact" on the jury's
verdict. 1d. The question posed by the prosecutor was addressed
to whet her Pepper was running a |egitinmate business. Wth this
question, the governnent sought to show that Pepper had |ied about
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his involvenent in the schene. The governnent introduced other
evidence at trial showng the falsity of Pepper's clains about the
schene. This evidence included, but was not limted to, an NSA
i ndependent di stributor application, which showed that Chenail did
not becone involved with NSA until long after the date of the
receipt. Oher evidence included inconsistencies in a purported
| edger of the investnents, Pepper's inability to nane any of his
enpl oyees, and bankruptcy docunents i n which Pepper all eged that he
had no business records. View ng the evidence as a whole, we
concl ude that the statenent was cunul ative and had little, if any,

i npact on the jury. See El-Zoubi, 993 F.2d at 446.

Dl RECT ARGUMENT

Pepper contends that his convictions on four counts of the
mai | fraud were inproper because the victins testified that Pepper
made no direct m srepresentations tothem W find this contention
to be without nerit. In order to convict under the mail fraud
statute, 18 U S . C. 8§ 1341, the governnent has to prove the
exi stence of a schene or artifice:

[T]o defraud, or for obtaining noney or
property by neans of false or fraudul ent
pretenses, representations, or prom ses, or to
sell, dispose of, |oan, exchange, alter, give
away, distribute, supply, or furnish or
procure for unlawful use any counterfeit or
spurious coin, obligation, security, or other
article, or anything represented to be or
intimated or held out to be such counterfeit
or spurious article, for the purpose of
executing such schene or artifice or
attenpting so to do, .

There is no statutory requirenent that direct msrepresentations
must be made to the victins of the schene. The defendant has cited
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no authority to this effect and we have found none. See Kreuter v.

United States, 218 F.2d 532,535 (5th Gr. 1955)(stating that it is

not necessary to prove comrunication of the alleged false
representations to the victins). This contention has no nerit.

UNNAMED VI CT1 M5

Pepper contends that the district court allowed evidence
concerning victins who were not naned in the indictnent. He argues
that he was prejudi ced because the district court submtted a jury
gquestion with respect to these investors. He states that the
vari ance between the indictnent and the jury instruction prevented
hi mfromadequately preparing for trial. Qur reviewof the record
reveals that although victins not charged in the indictnent
testified at trial to show the overall scheme, no instruction
concerning these witnesses was submitted to the jury. Thus
Pepper's claimof prejudice caused by a jury charge is neritless.

Pepper al so argues that the district court erred in ordering
restitution for victinms of the schene not nanmed in the indictnment.
Adistrict court can order restitution under the Victi mand Wt ness

Protection Act, 18 U S. C. 8 3663 (VWPA). In Hughey v. United

States, 495 U S 411, 110 S.C. 1979, 109 L.Ed.2d 408 (1990), the
Suprene Court held that, under the VWPA, restitution for victins
can only be awarded for the |oss caused by the specific offense
that is the basis of the offense of conviction. 1d. at 413; 110
S.C. at 1981. To convict Pepper of mail and wire fraud, the
governnent had to prove a schene to defraud, rather than specific

incidents of fraud limted to individual investors. See 18 U S. C.



88 341, 3438. Because a fraudulent schene is an elenent of his
of fenses of mail and wire fraud, actions pursuant to that schene

are conduct underlying the offense of conviction. United States v.

Stouffer, 986 F.2d 916, 928 (5th Cr.), cert. denied, us

114 S. . 115, 126 L. Ed.2d 80 (1993)
In United States v. Stouffer, 986 F.2d 916 (5th Cr. 1993),

two codefendants had been convicted of wire fraud and mail fraud
and the court had ordered restitution of the anount all egedly | ost

because of the schene. The defendant contended that under Hughey,

they could not be ordered to pay back all of the | osses. W
di sagr eed. W found that "because the schene to defraud was
specifically defined in the indictnent--i.e., the indictnent

described in detail the duration of [the defendants'] schene and
the nethods used" the district court's inclusion of all |osses
caused by the schene to defraud satisfied Hughey's requirenent that
sentenci ng courts focus only on the specific conduct underlying the
of fense of conviction. 1d. at 929-30.

Simlarly, in this case, the indictnent also described the
duration of the schene, i.e., from February 19, 1990 wuntil
Septenber 1990, and the nethods used i.e., convincing people to
invest noney in a telemarketing operation and then converting the
nmoney to personal use, the indictnent is also specific enough to
sati sfy Hughey. Thus, the district court could order restitution

to the victinms not naned in the indictnent.



BANKRUPTCY DI SCHARGE

Pepper contends that the district court could not order
restitution as part of his sentence because the debts of sonme of
the people that were to be conpensated had been discharged in
bankruptcy. W disagree. GCenerally, a bankruptcy proceedi ng and
a crimnal prosecution are fundanentally different proceedings,
both i n purpose and procedure, and the causes of action resol ved by

each are totally different. United States v. Tatum 943 F.2d 370,

381 (4th Gr. 1991). The pursuit of one proceeding will seldom
resolve the other. 1d. at 381-82. As such, we do not believe that
a bankruptcy di scharge has any effect on the district court's power

to order restitution in a crimnal case. See Kelly v. Robi nson,

479 U. S. 36, 50 (1986) (hol di ng that under the established | aw t hat
bankruptcy courts could not discharge crimnal judgnents)

In United States v. Carson, 669 F.2d 216 (5th Cr. 1982), the

district court had ordered restitution as a condition of parole.
The defendant had already obtained a discharge for the debt of
t hose peopl e who were to be conpensated. The defendant argued that
the discharge restricted the district <court from ordering
restitution. The Court rejected the argunents for two reasons.
Primarily, the Court reasoned that making restitution was
consistent with the spirit of probation as offering a of fender the
chance to rehabilitate hinself. |d. at 217-18.

Secondly, the Court held that although a bankruptcy di scharge
extingui shes a defendant's liability, it does not extinguish the

| osses that the victimsuffered. I1d. at 217. The Court determ ned



that restitution seeks to conpensate for this loss. [d. It stated
that the defendant does not "offer any reason to restrict the
| osses for which restitution is authorized to those for which the
aggrieved party retains a right of action." 1d.

Simlarly, in this case, Pepper's bankruptcy discharge does
nothing to relieve the |l oss suffered by the victins of his schene.
Therefore, like in Carson, we hold that a bankruptcy di scharge does
not limt a district court's power to order restitution in a
crimnal case. Pepper's contention to the contrary is rejected.

OBSTRUCTI ON OF JUSTI CE

Pepper contends that the district court erred in giving hima
two point increase in his offense I evel for obstruction of justice
under 8 3Cl.1 of the United States Sentencing Guidelines. Under
US S G§ 3CL1

If the defendant willfully obstructed or inpeded,

or attenpted to  obstruct or i npede, t he

adm ni stration of justice during the investigation,

prosecution, or sentencing of the instant offense,

i ncrease the offense level by 2 |evels.

Included in the exanples of conduct to which this enhancenent
applies is commtting perjury and producing a "false, altered, or
counterfeit docunent” during a judicial proceeding. US S.G 8
3Cl1.1, application notes 3(b) & (c). The court's finding on the

i ssue of obstruction of justice is a factual determ nation which

may be reviewed only for clear error. United States v. Velqgar-

Vivero, 8 F.3d 236, 242 (5th Cr. 1993).
In this case, the district court increased the offense | evel

because it found that Pepper had created fal se docunents in the



form of receipts and a |ledger that were submtted at trial. At
trial, the governnent denonstrated that the entries were made in
the | edger for paynents received before checks were even witten.
The governnent also introduced Pepper's bankruptcy docunents in
whi ch Pepper deni ed the existence of any business records covering
the period nanmed in the indictnent. This evidence corroborated the
district court's conclusion that Pepper submtted fal se docunents
during a judicial proceeding.? W find this contention to be
W thout nerit.

JURI SDI CT1 ON

Pepper contends that the district court had no jurisdiction
because his schene only incidently involved the mails and therefore
shoul d have been prosecuted under state laws. |In order to convict
a defendant for mail fraud, the governnent nust prove, inter alia,
that the mails were used in furtherance of a schene to defraud,

this elenent is the basis of federal jurisdiction. United States

v. Vontstein, 872 F.2d 626, 628 (5th G r. 1989). The use of the

mail nmust be an integral part of the schene. United States v.

Kent, 608 F.2d 542, 546 (5th Cr. 1979), cert. denied, 446 U S

936, 100 S.Ct. 2153, 54 L.Ed.2d 788 (1980).
In Periera v. United States, 347 U S. 1, 74 S.Ct. 358, 98

L. Ed. 435 (1954), two nmen convinced a wonan to invest $35,000 in a

2 Mbreover, there is also sufficient evidence in the record to
concl ude that Pepper perjured hinself when he testified at trial
that he had not told people he was wealthy. This would also
support a two level increase for obstruction of justice. See
US SG 8§ 3ClL.1, application note 3(b)(citing perjury as an
exanpl e of obstruction of justice).
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phony oil deal. The victim of the schene sent a $35,000 check
through the mail to the two nen. 1In a prosecution for mail fraud,
the Suprene Court found that the use of the mail service was an

essential part of the schene because it was the way that the nen

were to received the funds fromthe victins. [d. at 9; 74 S.Ct. at
363. SSimlarly, in this case, where Pepper was receiving the
i nvestors' noney by mail, it was also an essential part of the

schene. Thus, the district court had jurisdiction.

Inaletter tothis court and at oral argunent, the governnent
has conceded that there was i nsufficient evidence to convict Pepper
of count fourteen of the indictnent. After examning the record,
we agree and will reverse Pepper's conviction on this count.
However, this reversal does not affect his sentence, his jail term
or the anmobunt of restitution ordered as part of his sentence.?

CONCLUSI ON

For the foregoing reasons, Pepper's convictions and sentence,
except for count fourteen of the indictnent, are AFFI RVED
Pepper's conviction on count fourteen is REVERSED. The total

anount of Pepper's special assessnents is reduced by $50.

3The amount of restitution was supported by a preponderance of
t he evi dence. See United States v. Reese, 998 F.2d 1275, 1282
(5th Gr. 1993)(holding that the factual wunderpinnings of a
restitution order nust be proved by a preponderance of the
evi dence) .
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