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District of Texas.

Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.

E. GRADY JOLLY, G rcuit Judge:

The basic question presented in this appeal is whether this
death-row inmate may tap federal funds to pay his counsel to
exhaust his habeas clains in state court.

Here, the federal district court dismssed the petitioning
i nmat e' s habeas corpus action for failure to exhaust state renedi es
and denied his application for a certificate of probable cause
("CPC'"). Sterling asks this court for CPC on his habeas clai ns and
an order holding his federal appeal in abeyance so that he may use
federally funded counsel for the exhaustion of his state
post convi cti on renedi es. Because we hold that Sterling has not
exhaust ed his postconviction clains, we deny CPC. Further, because
we hold that the petitioner has no statutory right to federally
funded counsel for exhausting postconviction clains in state court,
we deny his request for an order holding this federal appeal in

abeyance.



I

A Texas jury, based in part on the defendant's confession,
convicted Gary Sterling of nurdering his robbery victimby bashi ng
his head with a bunper jack. Sterling v. State, 830 S.W2d 114,
116 (Tex.Crim App.1992), cert. denied, --- US ----, 113 S. O
816, 121 L.Ed.2d 688 (1992). The Texas jury, based in part upon
evidence of Sterling's other nmurders and the testinony of a
district attorney that he had never "run across ... a nore viol ent
mass nurderer than Gary Sterling," sentenced the defendant to
death. [Id. at 120.

I

In an effort to overturn his conviction and capital sentence,
Sterling filed a notion for stay of execution and for appoi nt nent
of counsel in federal district court on January 22, 1993-a few days
before his schedul ed execution date. After the magistrate judge
appoi nted counsel for Sterling, Sterling filed an anended habeas
petition asserting thirty-nine grounds for relief. Only five of
t hose grounds had been dealt with previously by Texas courts. The
State filed a notion with the district court to dismss Sterling's
federal habeas petition for failure to exhaust state renedies.
Sterling argued that the federal habeas proceedi ngs shoul d be held
i n abeyance so that he could enjoy his federal right to counsel
under 21 U.S. C. 8 848(q)(4)(B) while exhausting his state renedi es.
The district court, agreeing with the nmagi strate judge, dism ssed
Sterling's habeas petition for failure to exhaust state renedies

and denied Sterling's application for CPC
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Sterling cones before this court with an application for CPC
fromthe district court's denial of his federal habeas petition.
We have no jurisdiction to hear an appeal from denial of habeas
relief unless we grant CPC. Black v. Collins, 962 F.2d 394, 398
(5th Cr.), cert. denied, --- US ----, 112 S C. 2983, 119
L. Ed.2d 601 (1992). To obtain CPC, Sterling nust nmake a
substantial showing that he has been denied a federal right.
Barefoot v. Estelle, 463 U. S. 880, 893, 103 S. . 3383, 3394, 77
L. Ed. 2d 1090 (1983). A fundanental prerequisite to federal habeas
relief under 28 U S.C. 8§ 2254 is the exhaustion of all clainms in
state court under 8§ 2254(b) prior to requesting federal collateral
relief. See Rose v. Lundy, 455 U S 509, 102 S. C. 1198, 71
L. Ed. 2d 379 (1982) (requiring di sm ssal of habeas action contai ni ng
both exhausted and unexhausted cl ains). Because Sterling has
failed to exhaust his postconviction clainms in state court, he has
asserted no cogni zable right to federal habeas relief under § 2254.
Consequently, we deny his application for CPC

Sterling also argues that the district court's dismssal of
hi s habeas petition was inappropriate because it deprives him of
his statutory right, under 21 U. S.C. 8§ 848(q)(4)(B), to retain his

federally funded counsel in his state postconviction proceedings.?

We note that although a CPC is required for appellate
review of the denial of habeas relief, no such requirenent exists
for appellate review of the denial of appointnment of counsel
under § 848(q)(4)(B). Barnard v. Collins, 13 F.3d 871, 878 n. 6
(5th Gr.1994). The sane rule should apply to the retention of
such counsel



Because Sterling apparently recognizes that absent a 8§ 2254
proceeding he is not entitled to federally provi ded counsel under
8§ 848(q)(4)(B), heis effectively asking this court to order a stay
of the federal habeas proceeding in the district court to allowhim
to use federally funded counsel to exhaust his state renedies.
Sterling argues that 8 848(q) obligates the federal governnent to
appoi nt and fund counsel in this federal habeas proceeding, and
that this counsel should represent himin all future state and
federal proceedings.? W disagree.

In pertinent part, 8 848(q)(4)(B) provides:

I n any post conviction proceedi ng under section 2254 or 2255

of Title 28, seeking to vacate or set aside a death sentence,

any defendant who is or becones financially unable to obtain

adequate representation ... shall be entitled to the

appoi ntnent of one or nore attorneys and the furnishing of
such other services in accordance wth paragraph [ ]

(8)....
Section 848(q)(8), in turn, provides in pertinent part:

[ E] ach attorney so appointed shall represent the defendant
t hroughout every subsequent stage of available judicial

proceedings, including ... all available postconviction
process, ... conpetency proceedings and proceedings for
executive or other clenency....?3

The El eventh and Eighth G rcuits have both held that the above
| anguage does not require the federal governnent to pay for counsel
for the exhaustion of postconviction clains in state court. Inre

Li ndsey, 875 F. 2d 1502, 1505-07 (11th G r.1989); Hill v. Lockhart,

2\ note that in Murray v. G arratano, 492 U.S. 1, 109 S.C
2765, 106 L.Ed.2d 1 (1989), the Suprene Court held that prisoners
have no constitutional right to counsel in habeas proceedi ngs.
Accordingly, our task is confined to statutory interpretation.

321 U.S.C. 8§ 848(q)(10) authorizes the paynent of fees to
attorneys appoi nted under 8 848(q)(4)(B)
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992 F.2d 801, 803 (8th GCr.1993). The Eleventh G rcuit enphasized
that while section 848 is triggered by "any post conviction
proceedi ng under section 2254," § 2254(b) precludes 8 2254 relief
until the petitioner exhausts all state renedies. Li ndsey, 875
F.2d at 1506. W agree with the followi ng statutory interpretation
of the Lindsey Court:

The words "proceedi ng under section 2254" nust be read to
conprehend all of section 2254-especially the exhaustion
requi renent of subsection 2254(b).... [Because of his failure
to exhaust, the petitioner] has not vyet initiated a
"proceedi ng under section 2254" as that term is used in
subsection 848(q)(4)(B) and ..., consequently, hisright[ ] to
the assistance of a federally appointed |awer ... under 21
U S.C. 8 848(qg) [has] not attached.

We further agree with the policy argunents of the Lindsey
Court. The court reasoned:

Acceptance of [the petitioner's] view of a state prisoner's
ri ghts under subsection 848(q) woul d have the practical effect
of supplanting state-court systens for the appointnent of
counsel in collateral reviewcases. Adherenceto petitioner's
view would encourage state prisoners to ignore, as [the
petitioner] has here, the proper sequence, developed from
concerns for federalism for seeking collateral relief from
state-court judgnents in death-penalty cases. Like [the
petitioner], other state i nmates, for no reason other than to
gain the assistance of federally appointed counsel .

t hroughout all stages of collateral review (both state and
federal), would ignore the exhaustion requi renent and, before
seeking state renedies, futilely file for federal habeas

relief. Only after procuring a federally appointed |awer
woul d state inmates have an incentive to set upon the right
track in pursuit of state renedies. |f Congress had intended

so novel a result, we think it would have stated so in
unm st akable terns.. ..

Li ndsey, 875 F.2d at 1506-07.*

‘See Hill, 992 F.2d at 803 ("We agree with Lindsey's
anal ysis in cases of unexhausted cl ains, where comty nmandates
that state judicial proceedings precede the seeking of federal
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In short, Sterling nust exhaust his state renedi es pursuant to
8§ 2254(b) before he can seek federally appointed and paid counsel
under 8§ 848(q)(4)(B).°®
|V
For the reasons stated above, Sterling's application for CPC
and his request for an order hol ding his appeal in abeyance pendi ng
exhaustion of state renedies are

DENI ED.

habeas relief.")

SUnlike the Eighth Circuit in HII, 992 F. 2d at 803, we do
not address the question of whether 21 U S.C. § 848(Qq) requires
the federal governnment to pay for counsel to represent a state
prisoner in a postconviction proceeding for clenency before a
state executive or in a conpetency proceeding in state court
after remand for fact-finding by a federal court.
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