UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 94-10247

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

GECRCE DEAN, JAMES EARL COFER, KENNETH DEWAYNE
SM TH, and KENNETH EARL FLOWERS,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of Texas

(July 21, 1995)

Before WSDOM JONES, and EMLIO M GARZA, Crcuit Judges.
EMLIOM GARZA, Crcuit Judge:

Ceorge Dean, Janmes Earl Cofer, Kenneth Dewayne Smith, and
Kenneth Earl Flowers were indicted by a federal grand jury on
charges of conspiring to possess with intent to deliver crack
cocai ne,! possessing with intent to deliver crack cocaine,? and

using or carrying a firearmduring a drug trafficking crine.® Dean

1 See 21 U.S.C. 88 841(a)(1), 846 (1988).
2 See 21 U.S.C. § 841(a)(1).

8 See 18 U.S.C. § 924(c) (1988).



and Cofer were convicted on the drug counts, but acquitted on the
weapons count;* Smth and Flowers were convicted on all three
counts.®> W affirm Dean, Cofer, Smth, and Fl owers' convictions,
but vacate their sentences and remand for resentencing.
I

The Amarillo Police Departnent arrested George Dean, Janes
Earl Cofer, Kenneth Dewayne Smth, and Kenneth Earl Flowers with
the cooperation of informants Jackie Small and Calvin Thonas.
Smal |  and Thomas, who had been arrested in New Mxico for
possessi ng crack cocaine, agreed to help the Amarill o police set up
a purchase of five ounces of crack cocaine fromFred Espy, a deal er
Smal | and Thomas knew in Amarill o. Smal | tel ephoned Espy, but
Fl owers returned her call. Smal |l and Flowers discussed the
possibility of Small's purchasing five ounces of crack cocai ne.
Later, Small and Thomas went to Espy's house to discuss the
transaction with Espy personally. At that time, Espy agreed to
sell Small and Thomas five ounces (about 141.75 grams) of crack
cocai ne for $5,000. Wen Snmall and Espy spoke again, Espy told
Smal | that he would deliver the drugs to her notel room

The Amarillo police hid a canera inside the notel room where

the transaction was to take place, and ten police officers hid in

4 Dean and Cofer were sentenced to 151 nmonths' inprisonnment, a
nmandat ory assessnent, and a term of supervised rel ease.

5 Smith was sentenced to 228 nonths' total inprisonment, a mandatory
assessnent, and a term of supervised rel ease. Fl owers was sentenced to 151
nont hs' inprisonnment, a mandatory assessnent, and a termof supervised rel ease.
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t he next-door room Six other officers watched the notel's parking

| ot. One of these officers testified that he had observed a
vehicle pull into the parking | ot and park, and then, a few seconds
| ater, another vehicle pull into the | ot and park behind the first

vehicle. Three nen energed fromthe first vehicle, and two nen
fromthe second, but the officer was unable to identify who had
been in which vehicle. The five nen congregated between the
vehi cl es for approxi mately ten seconds, and then wal ked toward t he
motel room where Small and Thomas were waiting. Three of the nen
entered the notel room the remaining two, |later identified as Dean
and Cofer, remai ned outside.

Smth, Flowers, and Espy entered the notel roomand cl osed t he
door behind them Once inside, Smth took several small bags
containing a total of 123.7 granms (about 4.36 ounces) of crack
cocaine from his clothes and placed them on the bed. Espy was
near by, nmaking conversation with Small and Thomas, and Flowers
stood in front of the closed door. Thomas asked Small to retrieve
the noney to pay for the drugs from a car parked outside.
| medi ately after Small exited through the front door, the police
entered the notel roomthrough both the front door and an interior
door .

Deputy Sheriff Charles Jones testified that after Smth,
Fl owers, and Espy entered the notel room Dean and Cofer "peeled
off kind of to the right and wal ked out into the parking lot. They

separated, one would go this way, the other this way, all the while
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turning their head." Jones testified that Dean and Cofer wal ked
back and forth in front of the room approximately four or five
times, each tine covering from60 to 70 feet. Jones also testified
that, on each pass, Dean and Cofer would "di sappear briefly, for
three or four seconds around the corner of the notel and then be
back." Jones testified that Dean and Cofer behaved in this nmanner
until Small enmerged fromthe notel room and he characterized their
behavi or as that of |ookouts.?®

The police fired their guns several tines during the raid,
fatally woundi ng Espy, and woundi ng Thomas and an officer who was
in the next room’ Wen gunfire erupted in the notel room Dean
and Cofer fled fromthe scene. Cofer was apprehended and arrested
outside the notel room and Dean was arrested wthin 100 feet of
the notel. The police found no drugs on either Dean or Cofer. In
addition to the drugs found on the bed in the notel room police
found 24.5 granms of crack cocaine in Espy's pants and underwear,
5.3 grans in Smth's underwear, and .82 grans in Flowers' sock.

Dean, Cofer, Smth, and Flowers were convicted in federa
district court of conspiring to possess with the intent to deliver
crack cocaine and of possessing with the intent to deliver crack
cocai ne. Smth and Flowers were also convicted of using or

carrying a firearmduring a drug trafficking crine. Dean, Cofer,

6 The vi deotape of the drug transacti on shows that approximately 48

seconds passed fromthe tine Smth, Flowers, and Espy entered the roomto the
time that Snall exited.

! O Smith, Flowers, and Espy, only Espy was arned.
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Smth, and Flowers appeal their convictions and sentences on
several grounds.
|1
Dean, Cofer, Smth, and Flowers argue that insufficient
evi dence supports their convictions. In our review of the

sufficiency of the evidence supporting the jury's verdict, "we
det erm ne whet her, view ng the evidence and the i nferences t hat may
be drawn from it in the light nost favorable to the verdict, a
rational jury could have found the essential elenents of the
of fenses beyond a reasonabl e doubt." United States v. Pruneda-
Gonzal ez, 953 F.2d 190, 193 (5th Cr.), cert. denied, = US _ |
112 S. C. 2952, 119 L. Ed. 2d 575 (1992); see also United States
V. Quiroz-Hernandez, 48 F.3d 858, 865 (5th Cr. 1995) ("[T]he
inquiry into the sufficiency of the evidence is whether the jury
could reasonably, logically and legally infer that the defendant
was guilty beyond a reasonabl e doubt."), petition for cert. filed,
No. 94-8950 (U.S. Apr. 10, 1995); United States v. Jaramllo, 42
F.3d 920, 922-23 (5th Gr. 1995) (sane); United States v. Fierro,
38 F.3d 761, 768 (5th Gr. 1994) (sane), cert. denied, ___ US.

_, 115 'S. Ct. 1388, 131 L. Ed. 2d 240 (1995).% W recogni ze t hat

8 We apply this standard of review because Dean, Cofer
Smth, and Fl owers each preserved his sufficiency of the evidence
claimby noving for a judgnent of acquittal at trial. W apply a

stricter standard when a defendant fails to preserve a sufficiency
claim See United States v. Galvan, 949 F. 2d 777, 782-83 (5th Cr
1991) (applying "manifest m scarriage of justice" standard where
defendant failed to nove for a directed verdict or a judgnent of
acquittal).
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the jury was "free to choose anong all reasonabl e constructions of
the evidence,”" United States v. Chaney, 964 F.2d 437, 448 (5th
Cr. 1992), and we "accept all credibility choices that tend to
support the jury's verdict." United States v. Anderson, 933 F. 2d
1261, 1274 (5th Gr. 1991); see also Jaramllo, 42 F.3d at 922-23
("The jury retains sole responsibility for determ ning the wei ght
and credibility of the evidence."); United States v. Zuniga, 18
F.3d 1254, 1260 (5th Cr.) ("W will not second guess the jury in
its choice of which witnesses to believe."), cert. denied, __ US.
., 115 S, . 214, 130 L. Ed. 2d 142 (1994). W view the
evi dence, both direct and circunstantial, as well as all reasonabl e
inferences fromthat evidence, in the light nost favorable to the
verdi ct. Jaramllo, 42 F.3d at 923; Fierro, 38 F.3d at 768.
Moreover, we determne only whether the jury made a rational
deci sion, not whether its verdict was correct on the i ssue of guilt
or innocence. See Jaramllo, 42 F.3d at 923 ("A review
concentrates on whether the trier of fact nmade a rational decision
to convict or acquit, not whether the fact finder correctly
determ ned the defendant's guilt or innocence."). "Further, the
evidence need not exclude every reasonable hypothesis of
i nnocence." Jaramllo, 42 F.3d at 923; United States v. Leed, 981
F.2d 202, 207 (5th Gr.), cert. denied, = US |, 113 S. C

1346, 122 L. Ed. 2d 728 (1993). "However, we nust reverse a
conviction if the evidence construed in favor of the verdict "gives

equal or nearly equal circunstantial support to a theory of guilt
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and a theory of innocence of the crine charged. Jaram |l o, 42
F.3d at 923 (quoting United States v. Menesses, 962 F.2d 420, 426
(5th Cir. 1992)); accord United States v. Pennington, 20 F.3d 593,
597 (5th CGir. 1994).
A

Dean, Cofer, and Flowers contend that insufficient evidence
supports the jury's verdict against themon the conspiracy count.
The Governnent presented the foll ow ng evidence of the conspiracy
at trial: (1) Pictures of Dean, Cofer, and Flowers were found in
the gl ove conpartnent of Espy's car; (2) Cofer was seen at Espy's
house in the afternoon before the drug transaction; (3) Small
identified Flowers as the person with whom she spoke on the
tel ephone to arrange to buy crack cocaine from Espy; (3) Dean,
Cofer, Flowers, Espy, and Smth arrived in the parking |ot of the
notel at about the sane tine, but in two separate vehicles;® (4)
Dean, Cofer, Flowers, Espy, and Smth gat hered between t he vehi cl es
for about ten seconds, and then wal ked toward the roomin which the
governnent informants were waiting; (5 Flowers, Espy, and Smth
entered the notel room but Dean and Cofer renai ned outside; (6) As
Espy closed the door to the notel room behind him Small asked:
"Who's that outside? Wwo is that behind y'all?" Espy answered:
"Oh, that's sone of ny people. | didn't know what was gonna

happen;" (7) Inside the notel room Flowers stood near the door as

9 The governnent agent observing their arrival was unable to determ ne

who arrived in which car. Three individuals arrived in the car that was |ater
identified as belonging to Espy, and two arrived soon thereafter in a truck
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the drug transaction took place; (8) Qutside the notel room Dean
and Cofer wal ked out into the parking | ot and then separated. Each
wal ked "back and forth" in front of the notel room acting |ike
| ookouts; (9) Wien gunfire erupted inside the notel room Dean and
Cofer fled; and (10) The police found crack cocaine taped to
Fl oners' ankl e.

"To establish the of fense of a drug conspiracy, the Gover nnent
must prove beyond a reasonabl e doubt that a conspiracy existed,
that the accused knew of the conspiracy, and that he voluntarily
joined it."® The Governnent need not prove these el enents through
direct evidence; the jury may infer each elenent of a conspiracy
fromcircunstantial evidence.! Neverthel ess, "while circunstanti al
evidence may be particularly valuable in proving the existence of
the conspiratorial agreenent, we have repeatedly stressed that we
will not lightly infer a defendant's know edge of and participation
in a conspiracy."' Thus, "placing a defendant in a “climte of

activity that reeks of sonmething foul' is not enough to support a

10 United States v. Linones, 8 F.3d 1004, 1009 (5th Cr. 1993), cert.

denied, __ US _ , 114 S. . 1543, 128 L. Ed. 2d 194 (1994); accord Quiroz-
Her nandez, 48 F.3d at 866; Fierro, 38 F.3d at 768; United States v. Bernea, 30
F.3d 1539, 1551 (5th Gr. 1994), cert. denied, ___ US _ , 115S . 1113, 130
L. EBEd. 2d 1077 (1995); United States v. Puig-Infante, 19 F.3d 929, 936 (5th
Cr.), cert. denied, ____US _ , 115 S C. 180, 130 L. Ed. 2d 115 (1994).

1 United States v. Cardenas, 9 F.3d 1139, 1157 (5th Gr. 1993), cert.
denied, = US _ , 114 S C. 2150, 128 L. Ed. 2d 876 (1994).

12 United States v. Maltos, 985 F.2d 743, 746 (5th Gr. 1992) (citing
United States v. Jackson, 700 F.2d 181, 185 (5th Cr.), cert. denied, 464 U S
842, 104 S. C. 139, 78 L. Ed. 2d 132 (1983)).

- 8-



conspiracy conviction."'® Evidence that a defendant "nore likely
than not" knowingly joined a conspiracy is insufficient for the
Governnent to prove its case beyond a reasonabl e doubt. Uni ted
States v. Espinoza-Seanez, 862 F.2d 526, 538 (5th Cr. 1988).

1

Dean argues that there is no evidence in the record that he
"“agreed" to do anything at all, rmuch less that he had the
deli berate intent to participate in the conspiracy to possess or
distribute drugs." Cofer clains that "the governnent has sinply
failed to prove beyond a reasonable doubt that Defendant Cofer
agreed to help with the sale of the drugs in the hotel room" The
Governnent contends that based on the evidence it presented at
trial, the jury could have concl uded beyond a reasonabl e doubt t hat
Dean and Cofer know ngly agreed to act as |ookouts for the drug
transacti on.

Taking the Governnent's evidence in the |ight nost favorable
to the verdict, we know that Dean and Cof er were both associ ates of
Espy; that they either nmet Espy at the notel where Espy had
arranged to sell crack cocaine, or arrived there wth Espy; that

they were present outside the notel room during the transaction;

13 United States v. Ornel as-Rodriguez, 12 F.3d 1339, 1345 (5th Cir.)
(quoting United States v. Glvan, 693 F.2d 417, 419 (5th Gr. 1982)), cert.
denied, ___ US __ , 114 S. C. 2713, 129 L. Ed. 2d 839 (1994); accord United
States v. Velgar-Vivero, 8 F.3d 236, 241 (5th Gr. 1993) ("It is not enough
. . . that the evidence places the defendant in a climte of activity that reeks
of sonmething foul.'" (quoting United States v. Sacerio, 952 F.2d 860, 863 (5th
Cr. 1992)), cert. denied, __ US _ , 114 S. C. 1865, 128 L. Ed. 2d 486
(1994); Maltos, 985 F.2d at 746 ("Thus, the government nay not prove up a
conspiracy nmerely by presenting evidence placing the defendant in “a clinmate of
activity that reeks of something foul.'" (quoting United States v. Galvan, 693

F.2d 417, 419 (5th Gr. 1982)).
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that Espy indicated to the informants that they were there to act
as | ookouts for the transaction; that their novenents outside the
motel room were consistent with those of individuals acting as
| ookouts; and that they fled the scene when gunfire erupted inside
the notel room and did not seek assistance.

We have consistently enphasized that each of these facts,
st andi ng al one, does not provide sufficient evidence that Dean and
Cofer knew of the conspiracy and voluntarily joined it. Mer e
presence and association alone cannot support a conspiracy
conviction. See, e.g., Velgar-Vivero, 8 F.3d at 241 ("[I]t is not
enough that the defendant merely associated wth those
participating in a conspiracy . . . ." (quoting Sacerio, 952 F.2d
at 863)); United States v. Martinez-Mncivais, 14 F.3d 1030, 1034
(5th CGr.) ("[We have said that it is irrational for a trier of
fact to infer froma person's nere random presence al one that the
person was a knowi ng participant in the conspiracy." (enphasis
omtted)), cert. denied, = US |, 115 S C. 72, 130 L. Ed. 2d
27 (1994). Simlarly, evidence that a person's behavi or coi nci ded
wth that characteristic of a |ookout cannot, given no other
evi dence of guilt, show know edge of a conspiracy. See Menesses,
962 F.2d at 427 (holding that testinony from FBlI agent that
def endant's conduct was consi stent with that of a person conducti ng
countersurveillance was insufficient evidence of defendant's
know edge of and i nvol venent in conspiracy). Flight fromthe scene

al so is not enough on its own. See United States v. Lopez, 979
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F.2d 1024, 1030 (5th Gr. 1992) (noting that "flight alone is
insufficient to support a guilty verdict"), cert. denied, = US.
_, 113 S. Ct. 2349, 124 L. Ed. 2d 258 (1993).

That each fact al one cannot be sufficient, however, does not
mean that it is not probative. | ndeed, "presence is still a
significant factor to be considered within the context of the
ci rcunst ances under which it occurs.” Quiroz-Hernandez, 48 F. 3d at
867; see also Fierro, 38 F.3d at 768 ("The jury may infer a
conspiracy fromcircunstantial evidence and may rely upon presence
and association, along with other evidence."); United States v.
Robl es- Pantoj a, 887 F.2d 1250, 1254 (5th Cr. 1989) ("The jury may
i nfer a conspiracy agreenent fromcircunstantial evidence, and may
rely upon presence and associ ation, along with other evidence, in
finding that a conspiracy existed." (citations omtted)). Also,
"evidence of flight is a factor from which a jury could infer
guilty know edge." Qui roz- Hernandez, 48 F.3d at 866; see also
Lopez, 979 F.2d at 1030 (noting that evidence that a defendant fl ed

the scene "is rel evant and adm ssible, and the jury could take into

account [a defendant's] flight"). "Acts which are not per se
unlawful |ose that character when cunulatively viewed as the
constitutional elenents of a conspiracy.” United States v. Medi na,

887 F.2d 528, 530 (5th Cir. 1989).
Accordi ngly, although each individual circunmstance nmay not
suffice alone, the conbination of circunstances can create

sufficient evidence of guilt. See United States v. Rodriguez, 15
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F.3d 408, 412 (5th G r. 1994) ("Although individual facts and
i nci dents, considered separately, m ght be i nconcl usive, they " may,
by their nunber and joint operation, especially when corroborated
by noral coincidences, be sufficient to constitute conclusive

proof."" (quoting United States v. Lechuga, 888 F.2d 1472, 1476
(5th Gr. 1989) (citations omtted))); United States v. Martinez,
975 F. 2d 159, 161 (5th Cr. 1992) (hol ding that although individual
circunstances on their own mght be insufficient, conbination of
circunstances may be sufficient to support conviction), cert.
denied, ___ US __ , 113 S. C. 1346, 122 L. Ed. 2d 728 (1993);
Medi na, 887 F.2d at 531 ("Although, when vi ewed separately, each of
the . . . circunstances mght be considered consistent wth
i nnocent behavior, the cunulative effect of all this evidence and
t he reasonabl e inferences which nmay be drawn fromit [may] enable
a reasonable trier of fact to find [defendant] quilty . . . .").
W have on occasi on consi dered evi dence substantially sim|ar
to that supporting Dean and Cofer's convictions. In Menesses
Espi noza- Seanez, Jackson, and Sanchez-Sotelo, we addressed the
sufficiency of the evidence supporting conspiracy convictions of
"| ookout s". In Menesses, the defendant was present and acted
"consistent[ly] with that of a countersurveillance vehicle." In
Espi noza- Seanez, the defendant drove a conspirator to the | ocation
of a car containing drugs, had a nobil e phone and carried an anount
of noney sufficient to pay for the drugs. In Jackson, the

def endant joined conspirators at a restaurant and "seenied] very
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wat chful of the com ngs and goings in the restaurant, constantly
turning his head fromleft to right." |In Sanchez-Sotel o, several
persons includi ng the defendant "drove around the parking lot in a
manner that suggested they were searching for signs of [|aw
enf or cenent personnel ."

Only i n Sanchez- Sot el o, however, did we affirmthe conviction.
I n Menesses, Espinoza- Seanez, and Jackson, on the other hand, we
enphasi zed that while the evidence before it mght support an

i nference that the defendant was acting as a "l ookout," no evi dence
supported the further inference that the defendant had know ngly
agreed to join a drug conspiracy.!* W concluded that under these
circunstances, evidence sufficient to support a reasonable
inference that a defendant was know ngly acting as a | ookout was

i nsufficient support for the further inference that the defendant

14 In Menesses, the court stated that the jury's verdict was "based on
i nference upon inference," noting that the evidence provided equal support for
the defendant's claimthat he foll owed and watched over the rental truck as a
favor for a friend who told himthat it contained furniture. 962 F.2d at 427.
The court stressed that while "the jury could have credited testinony fromFB
agents to the effect that the Mustang's behavi or was consistent with that of a
countersurveillance vehicle," the relevant question was whether the defendant
knew t he purpose of his surveillance. 1d. The court in Menesses al so noted t hat
whil e police had conducted "a | engthy sting operation," they had not turned up

any evidence of the defendant's involvenent until the very last day. Id.
I n Espi noza- Seanez, the court simlarly found that ""[t]oo many innocent
scenarios jibe with the sparse record facts.'" 862 F.2d at 538 (quoting United

States v. CGonzal ez, 703 F.2d 807, 808 (5th Cir. 1983)). The court found that:
"It is possible, for exanple, that [the defendant] was driving a friend over to
the restaurant at the friend' s request so the friend could “pick up a car,' or

for some other purpose.” |d. The court noted that the Governnent nust prove a
def endant's knowi ng i nvol venent in a conspiracy beyond a reasonabl e doubt, not
nerely that the defendant was "nore likely than not" involved. 1d.

In Jackson, the court enphasized that while the defendant sat down at a
table with the conspirators and appeared to be "very watchful of the com ngs and
goings in the restaurant," "there is no evidence indicating that [he] knew the
nature or purpose of the neeting, or even that a |arge anount of nobney was
present." 700 F.2d at 185. The court refused to affirmthe jury's verdict based
on "mere conjecture and suspicion." |d. at 186.
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knew what he was protecting. In contrast, the governnment in
Sanchez- Sot el o provi ded addi ti onal evidence, nanely the coments of
a conspirator that the defendant was his "busi ness partner” and the
defendant's flight from the scene. This evidence therefore

supplied the "conpeting facts," Espinoza-Seanez, 862 F.2d at 536,
t hat had been m ssing from Menesses, Espi noza- Seanez, and Jackson.

The evidence in the present case clearly establishes that Dean
and Cofer associated with Espy, Smth, and Flowers, and supports
the inference that their presence at the notel was not
coincidental. A police officer testified that he observed Dean and
Cof er wal k "back and forth" outside the notel room behavior he
described as typical for |ookouts, while Espy, Smth, and Flowers
were selling drugs inside. Taken in the light nost favorable to
the verdict, this evidence supports the inference that Dean and
Cofer were indeed acting as | ookouts.

The relevant question then becones whether the renmaining
evidence of Dean and Cofer's involvenent adds enough to the
equation to support the further inference that they knew that they
were conducting countersurveillance for a crack cocaine
transacti on. Dean and Cofer fled upon hearing gunshots, as did
informant Small, and the jury could reasonably have inferred that
Dean and Cofer feared being found on the scene if soneone cane to
i nvestigate the gunshots. Taken in the |light nost favorable to the
verdi ct, Espy was referring to Dean and Cofer when he stated: "Oh

that's sone of ny people." H's subsequent statenent, "I didn't
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know what was gonna happen,"” thus supports the inference that Espy
had asked Dean and Cofer along to act as surveillance and
protection for the drug deal . Mbreover, Dean and Cofer fled the
scene and did not stop to seek assistance. Each of these facts
enhances t he reasonabl eness of inferring that Dean and Cof er agreed
to act as | ook-outs outside the notel roomwhile Espy, Smth, and
Flowers were inside. Consequently, the cumulative evidence

sufficiently supports the jury's conclusion that Dean and Cofer

knew what they were protecting when they acted as |ookouts.?®

15 Espy's statenment to the informants is distinguishable fromthe

statenent that the arrested conspirator made to the DEA i n Espi noza- Seanez. The
arrested conspirator in Espinoza-Seanez "told the agents that he was supposed to
nake a phone call and then | eave the [ Pontiac containi ng nmarijuana] at an El Paso
restaurant." Espinoza-Seanez, 862 F.2d at 530. "Roughly 40 minutes |later, [the
def endant] drove into the parking | ot and parked his car several yards fromthe
Pontiac." Id. However, "[i]t was [the defendant's] actions rather than any
identification of himin [the conspirator's] confession which raised suspicion
of his participation in the conspiracy." 1d. at 534. 1In the present case, as
we have al ready stated, Espy referred to and therefore identified Dean and Cof er
in his statenent.

16 Dean and Cofer argue that a rational jury could not convict them
beyond a reasonabl e doubt because the Governnent failed to prove that they either
di scussed, saw, or possessed the drugs at sone point. W have frequently

affirmed convictions of |ookouts in cases of this nature. See, e.g., United
States v. Fierro, 38 F.3d 761, 769 (5th Cr. 1994) (Il ookout possessed drugs in

furtherance of conspiracy), cert. denied, ___ US _ , 115Ss . 1388, _ L.
BEd. 2d __ (1995); United States v. Sparks, 2 F.3d 574, 579 (5th Cr. 1993)
(1 ookout sold drugs in furtherance of conspiracy), cert. denied, __ US.

114 s. &. 720, 126 L. Ed. 2d 684 (1994); United States v. Garcia, 917 F.2d
1370, 1376 (5th Gr. 1990) (co-defendant testified that |ookout knew he was
guarding truck containing marijuana); United States v. Arzol a- Amaya, 867 F.2d
1504, 1512 (5th Cir.) (lookout was present in house were drugs were found), cert.
denied, 493 U. S. 933, 110 S. ¢. 322, 107 L. Ed. 2d 312 (1989); United States v.
Kauf man, 858 F.2d 994, 999 (5th Cir. 1988) (lookout possessed drugs in
furtherance of conspiracy), cert. denied, 493 U S. 895, 110 S. C. 245, 107 L.
Ed. 2d 195 (1989); United States v. Erwin, 793 F.2d 656, 664 (5th Cr.) ("[I]n
addition to acting as a | ook-out, [the defendant] had organi zational duties such
as recruiting, delivering pills and collecting noney fromapartnents."), cert.
denied, 479 U S. 991, 107 S. . 589, 93 L. Ed. 2d 590 (1986). The i ssue,
however, is not whether there i s overwhel mi ng evi dence of know edge, but whet her
there is sufficient evidence of that know edge. See United States v. Soto, 591
F.2d 1091, 1103 (5th Cr.) (upholding |ookout's conspiracy conviction in drug
case, even though evidence did not showthat defendant had ever discussed, seen,
or possessed drugs, where defendant had acted as a | ookout for "several hours"),
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Accordi ngly, we conclude that a rational jury could have found t hat
t he Governnent proved beyond a reasonabl e doubt that Dean and Cof er
knew of a conspiracy and voluntarily joined it.?
2

Fl owers contends that "[i]t is very clear fromreview of the
facts in the record that none of the criteria for linking [him to
a conspiracy to distribute crack cocaine exists," and that his
actions were "just as consistent with soneone who happened to end
up being present in a room where one of his friends nade a drug
deal as they are with being a part of the conspiracy itself." The
Governnent argues that the jury "coul d properly have concl uded from
the evidence that Flowers hel ped negotiate the transactions, [and]
went to the delivery site to provide security for the noney and t he
cocai ne base."

Taking the evidence in the Iight nost favorable to the jury's

verdict, we know that Flowers was an associate of Espy; that

cert. denied, 442 US 930, 99 S. C. 2862, 61 L. Ed. 2d 298 (1979).

Accordingly, we reject Dean and Cofer's argunent. Cf. Espinoza-Seanez, 862 F.2d

at 539 ("[T]lhe circle into which conspirators nust fall should not be so snal

as to include only those who physically handled the controlled substance
") (Sneed, J., dissenting).

o Dean and Cof er al so contend that insufficient evidence supports their

convictions for the possession with intent to distribute, crack cocaine. To
sustain a defendant's conviction on an ai di ng-and-abetting charge, the evidence
nmust support beyond a reasonabl e doubt the inference that the defendant "knew
that a drug transaction was occurring, that she associated herself with the
actors involved in the transacti on, that she participatedin the venture with the
desire that the venture succeed, and that she performsone designed or intended
action to achieve the goal of the crinme." United States v. Jaram|lo, 42 F.3d
920, 923 (5th Cir. 1995). Having held that a rational jury could concl ude beyond
a reasonabl e doubt that Dean and Cofer knew the nature of the nmeeting in the
notel room we also hold that a rational jury could have concluded beyond a
reasonabl e doubt that Dean and Cof er ai ded and abetted t he possession with intent
to distribute crack cocaine.
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Fl owers spoke to informant Small on the tel ephone, arranging the
drug transaction for Espy; that Flowers either net Espy at the
nmotel where Espy was to sell crack cocaine to the informants, or
arrived there with Espy; that Flowers was present inside the notel
roomduring the transaction; and that the governnent found cocai ne
taped to Flower's ankle.

The Governnent's tape recording of the tel ephone conversation
bet ween Fl owers and Smal |l al one i s sufficient evidence that Fl owers
knew of the conspiracy and voluntarily joined it. See United
States v. Lopez, 979 F.2d 1024, 1029 (5th Gr.), cert. denied,

US _ , 113 S. C. 2349, 124 L. Ed. 2d 258 (1993) (noting that
Governnent provided evidence that defendant had "expressly
negotiated the terns of the drug transaction,” and hol ding that
"[t]his alone is clearly sufficient evidence to justify a
conviction for conspiracy"); United States v. Fragoso, 978 F.2d
896, 902 n.6 (5th Cr.), cert. denied, = US __ , 113 S. C

1664, 123 L. Ed. 2d 282 (1993) (holding that evidence show ng that
def endant's conversations "incl uded nunmerous references to cocaine
as the subject of the transaction"” constituted "nore than enough
evidence for the jury to infer that [the defendant] had conspired
wth [another] to possess cocaine with intent to distribute it");
United States v. G eenwood, 974 F.2d 1449, 1463 (5th Gr. 1992),
cert. denied, . US. __, 113 S. C. 2354, 124 L. Ed. 2d 262
(1993) (holding that evidence show ng that defendant arranged a

drug transacti on over tel ephone constituted sufficient evidence of
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conspiracy to possess drugs with intent to distribute). W
conclude, therefore, that a rational jury could have convicted
Fl owers beyond a reasonabl e doubt.
B

Smth and Flowers also contend that insufficient evidence
supports their convictions for using or carrying a firearm during
a drug-trafficking crine, each arguing that he did not carry a gun
during the drug transacti on and di d not know that Espy was carrying
one. The Governnment contends that the evidence, taken in the |ight
nost favorable to the jury's verdict, supports the inference that
"Smth and Fl owers knew prior to the display of the gun that Espy
was carrying it."

Under 8§ 924(c), the Governnent nust prove that the defendant
(1) commtted the underlying offense, and (2) know ngly used or
carried a firearmduring and in relation to that crine. United
States v. Speer, 30 F.3d 605, 612 (5th Gr.), cert. denied,
US _ , 115 S . 603, 130 L. Ed. 2d 514 (1994). " Use' does
not require the governnent to prove actual use such as the
di scharging of or brandi shing of the weapon. The governnent may
nmeet its burden by sinply showi ng that the weapons facilitated, or
could have facilitated, the drug trafficking offense.” United
States v. Pace, 10 F.3d 1106, 1117 (5th Cr. 1993), cert. denied,

US|, 114 S. C. 2180, 128 L. Ed. 2d 899 (1994).
The Governnment argues that the jury could have concl uded

beyond a reasonabl e doubt that Smth and Fl owers knew t hat Espy was
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carrying a gun before they entered the notel roombased on evi dence
t hat Espy coul d not have driven or sat with the gun conceal ed, due
to the size of the gun, and that the gun case was in the trunk of
his car. The CGovernnment, however, failed to show at trial that
Espy arrived at the notel in the sanme car as either Smth or
Fl owers. Thus, Espy may have conceal ed the gun on his person after
arriving at the notel, but prior to joining Smth and Fl owers.
The Governnment contends that: "Even if the jury believed that
Smth and Flowers did not know about or agree to the presence of
t he gun, they coul d have hel d themaccount abl e as co-conspirators. ™
Under the rule established by the Suprene Court in Pinkerton v.
United States, 328 U.S. 640, 66 S. (. 1180, 90 L. Ed. 1489 (1946),
""[a] party to a conspiracy may be held responsible for a
substantive offense commtted by a coconspirator in furtherance of
a conspiracy, even if that party does not participate in or have
any know edge of the substantive offense.'" United States .
Jensen, 41 F.3d 946, 955-56 (5th G r. 1994) (quoting United States
v. Garcia, 917 F.2d 1370, 1377 (5th Cr. 1990)). Thus, "Pinkerton
permt[s] a defendant to be convicted under section 924(c) based on
a co-conspirator's possession of a weapon during a drug trafficking
crime even if the defendant was unaware of the conspiratory
possession.” United States v. Mendoza-Burciaga, 981 F.2d 192, 198
(5th Gr. 1992) (citing United States v. Raborn, 872 F.2d 589, 596
(5th Gir. 1989)), cert. denied, = US. __ , 114 S. C. 356, 126
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L. Ed. 2d 320 (1993). 18

Count 1 of the indictnent charged that "Janes Earl Cofer,
Ceorge Dean, Kenneth Earl Flowers and Kenneth Dewayne Smth,
Def endant s, and Fredericke Dion Espy, did knowingly and
intentionally conbine, conspire, confederate and agree together,
and with other persons known and unknown," to possess wth the
intent to distribute cocaine base. The jury found both Smth and
Flowers guilty wunder Count 1; Smth does not challenge his
conspiracy conviction, and we have affirnmed Flowers' conspiracy
conviction. Espy was shot during the police raid and died on the
scene, and therefore was never convicted of a 924(c) violation
However, a reasonable jury could have concluded that Espy, in
furtherance of the conspiracy to possess with the intent to
distribute crack cocaine, knowingly used or carried a firearm
during and in relation to a drug-trafficking crime. Thus, under
Pi nkerton, Smth and Fl owers were properly convicted for violating

8 924(c) based on Espy's violation of 8 924(c) in furtherance of

18 "However, a substantive conviction cannot be upheld sol el y under

Pi nkerton unless the jury was given a Pinkerton instruction. United States v.
Crain, 33 F.3d 480, 486 n.7 (5th Gr. 1994) (citing United States v. Basey, 816
F.2d 980, 998 (5th Gr. 1987)) cert. deni ed, us _ , 115 s. O. 1142, 130
L. Ed. 2d 1102 (1995). "[A]t a minimum a proper Plnkerton i nstruction shoul d
at least state clearly that the defendant can be convicted of a substantive crine
comitted by his co-conspirator in furtherance of the conspiracy." 1d. (citing
Basey, 816 F.2d at 998 & n.35). The district court did give a Pinkerton
instruction, in which it told the jury that "a conspiracy is a kind of
“partnership,' so that under the | aw each nmenber is bound by or responsible for
the acts and statenents of every ot her nenmber nade in pursuance of their unl awful
schene. "
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t he conspiracy, '® even though they may have been unaware that Espy

was arnmed before they acconpanied himinto the notel room 2°

19 InUnited States v. Lewis, 902 F.2d 1176 (5th CGr. 1990), we affirnmed
a defendant's convi ction for possessi on of cocai ne wi thout ruling on the question
of whether sufficient evidence established that he had ever had actual or
constructive possession of the cocaine. W held that: "Having found [the
defendant] guilty of conspiring to possess cocaine withintent to distribute, the
jury could properly have found [hini gm I ty of possession under the vicarious
liability doctrine of Pinkerton . . . Id. at 1181. Although all of the
def endant' s co-conspirators were either uni nd| cted or acquitted on the conspiracy
and possession charges, we concluded that: "Since a reasonable jury could have
found that one of [the defendant's] coconspirators had possessi on of the cocai ne,

the evidence is sufficient to sustain [the defendant's] conviction." 1d.; see
also United States v. Nino, 967 F.2d 1508, 1514 (11th Gr. 1992) ("[T]he rules
of co-conspirator liability as explained in Pinkerton and the Sentencing

Gui del i nes do not require that the firearmpossessor be a charged co-conspirator
when that co-conspirator dies or is otherw se unavailable for indictnent."),
cert. denied, __ US _ , 113 S C. 1432, 122 L. Ed. 2d 799 (1993).

20 For a defendant to be found guilty under Pinkerton for an offense

comitted by a co-conspirator, the offense nust also have been reasonably
foreseeable to the defendant. United States v. Maceo, 947 F.2d 1191, 1198 (5th
Cr. 1991), cert. denied, us. _ , 112 s. C. 1510, 117 L. Ed. 2d 647
(1992). W& have observed r epeat ed| y that firearns are the tools of the trade of
t hose engaged in illegal drug activity. United States v. Aguil era-Zapata, 901
F.2d 1209, 1215 (5th Cr. 1990). In United States v. Elwood, 993 F.2d 1146 (5th
Cr. 1993), we held that the it was foreseeable for the purposes of Pinkerton
t hat a defendant's co-conspirators would carry firearns during a drug transacti on
because a substantial quantity of drugs, 2027 granms of cocaine, was involved.
Id. at 1148, 1151. O her circuits have al so enphasi zed a connecti on between the
amount of drugs involved in a transacti on, and hence t he anount of noney, and the
foreseeability for Pinkerton purposes of a co-conspirator's using a weapon during
the transaction. See, e.g., United States v. Edwards, 36 F. 3d 639, 644 (7th Cir.
1994) (stating that "[w] e have held that the inherently violent nature of the
drug trade nakes the presence of firearns in large transactions reasonably
foreseeabl e," and offering as exanpl es of such | arge transactions a $39, 000 and
a $60,000 deal); United States v. WIllians, 31 F.3d 522, 526 (7th G r. 1994)
(stating that "[b]ecause the drug i ndustry is, by nature, a viol ent business, the
presence of firearms in transactions involving sizeable quantities of drugs is
reasonably foreseeable," and offering as exanpl es a $39, 000 and a $60, 000 deal);
United States v. Odom 13 F.3d 949, 959 (6th G r.) ("The nexus between drugs and
firearms has been acknow edged when | arge quantities of cocaine are involved in
a conspiracy."), cert. denied, us _ , 114 s C. 1859, 128 L. Ed. 2d 481
(1994); United States v. Martinez, 958 F.2d 217, 219 (8th Cr. 1992) ("Certainly,
it was reasonably foreseeabl e that one of [the def endant ' s] co-conspirators m ght
carry a weapon in a transaction involving $9,600 worth of cocaine."); United
States v. Cunmings, 937 F.2d 941, 945 (4th Gr.) ("Wen an individual conspires
to take part in a street transaction involving a kilogram of cocaine worth
$39,000, it certainly is quite reasonable to assunme that a weapon of some kind
woul d be carried."), cert. denied, 502 U S 948, 112 S. C. 395, 116 L. Ed. 2d
345 (1991). W do not go as far as to presunme that the presence of a weapon in
a drug transaction is always foreseeable. See United States v. Castaneda, 9 F. 3d
761, 766 (9th G r. 1993) ("Although courts recogni ze t he nexus between drugs and
firearns, there is no presunption of foreseeability, and the burden of
foreseeability remains on the governnment."), cert. denied, ___ US _ , 114 S.
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1]

Smth and Flowers next argue that there was a naterial
vari ance between the indictnent's identification of the weapon used
inthe drug trafficking offense and t he Governnent's identification
of the weapon at trial. The indictnent identified the weapon as
"an Intratech sem -automatic pistol, Mdel DC9, .9 mllineter,
serial nunmber DO23800." At trial, the Governnent identified the
gun once as an "Intratech 9," and later as "an Intratech 9, 9
mllinmeter, sem-automatic pistol." The Governnent contends that
its referringtoa .9 mllineter gun as a 9 mllinmeter gun did not
harm Smth and Flowers in any way.

"Amaterial variance occurs when a vari ati on between proof and
i ndi ctment occurs, but does not nodify an essential el enent of the

of fense charged.” United States v. Thomas, 12 F. 3d 1350, 1357 (5th

Cr.), cert. denied, = US _ , 114 S. C. 1861, 128 L. Ed. 2d
483 (1994). In determ ning whether a material variance resulted in
prejudice, we enploy a harm ess error analysis. ld. at 1357,

United States v. Lokey, 945 F.2d 825, 832 (5th Gr. 1991). Thus,
to obtain a reversal based on the alleged variance, Smth and
Fl owers nust show that the variance affected their substanti al
rights. Thomas, 12 F.3d at 1358. "The concerns underlying our
cases on variance are to ensure that the indictnent notifies a

def endant adequately to permt himto prepare his defense, and does

Ct. 1564, 128 L. Ed. 2d 210 (1994). However, Smith and Fl owers were involved in
a $5,000 transaction, and thus a rational jury could have concluded beyond a
reasonabl e doubt that it was foreseeable to themthat Espy would be carrying a
gun.
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not | eave the defendant vulnerable to a | ater prosecution because
of failure to define the offense with particularity.” United States
v. Hernandez, 962 F.2d 1152, 1159 (5th Gr. 1992).

Neither Smith nor Flowers alleges that the indictnment either
failed to provide himwith sufficient notice to prepare his defense
or would |leave him vulnerable to a |ater prosecution. In fact,
nei t her shows how the vari ance between the identifications of the
gun affected his substantial rights in any way.? W concl ude,
therefore, that any error in the Governnent's identification of the
gun at trial was harnm ess.

|V

Smth contends that the district court erred in overruling his
objections to the Governnent's attorneys' and w tnesses' referring
to himby his nicknane or alias, "Crazy K/ " in front of the jury.
Before trial, the district court denied Smth's notioninlimneto
suppress evidence of his nicknane. "W reviewthe district court's
determ nation that this [alias] evidence was nore probative that
prejudicial for an abuse of discretion.” United States v. Stowel |,
947 F.2d 1251, 1255 (5th Cr. 1991), cert. denied, 503 U S. 908,
112 S. C. 1269, 117 L. Ed. 2d 497 (1992).

During trial, Jackie Small and Cal vin Thomas, the governnent

21 Smith and Flowers do allege that the erroneous descriptions of the

gun confused the jury and made the jury believe that Espy was carrying a much
nore powerful gun than that described in the indictnment. The gun was identified
in the indictnment as bearing the serial nunber "DO23800," however, and after the
gun was introduced into evidence, a witness for the prosecution read the serial
nunber al oud as "DO23800." The jury charge identified the gun by the sane seri al
nunber. Thus, the jury was aware that the gun entered into evidence at the trial
was the same gun nentioned in both the indictnment and the jury charge.
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informants, both referred to Smth as "Crazy K' in their testinony;
Fl owers' attorney used Sm th's nicknanme when questioning Small; and
the Governnent attorney used Smth's nicknane when questioning
Thomas. 22 The Governnent contends that allowi ng the informants to
use Kenneth Smth's nickname was necessary to ensure accurate
identification because Small and Thomas knew Smth only by his
ni ckname and knew Fl owers as "Ken." The Governnent further argues
that the references were limted, and that the name "Crazy K" is
not suggestive of a crimnal disposition.

Wil e we have held that the use of a defendant's nicknane in
an indictnent is appropriate if a codefendant once knew the
def endant by that name, see United States v. Taylor, 554 F.2d 200,
203 (5th Gr. 1977), we have yet to address the use of a
defendant's nicknane in the presentation of evidence to the jury.
Those circuits that have addressed this issue have held that such

use of a defendant's nicknane is appropriate if a witness once knew

22 Jackie Small, one of two government informants that had arranged to

buy crack cocaine fromFred Espy in a hotel room testified that she had net "Ken
and Crazy K' before the drug transacti on. The Governnent attorney responded by
asking Small: "Can you tell nme, do you see Crazy K in the courtroom today?"
Smal | indicated Smth. Small stated that "Ken and Crazy K, the other Kenneth"
entered the roomwith Fred Espy, and later that: "Crazy K had pulled out the
stuff after he | ooked around, and then they told ne to go get the noney, and |
left out." At another point, Flowers' attorney asked Small: "As a matter of
fact, you didn't know that Crazy K as you have referenced is, in fact, Kenneth
Smith?" Small responded that she did not. Calvin Thomas, the other governnent
informant, testified that "a guy naned Crazy K' had delivered the crack cocai ne
tothe hotel room He later stated that "Crazy K brought the stuff out," and the
Governnent's attorney asked him "Wat happened after Crazy K brought the stuff
out ?"
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t he defendant by the nicknanme.?® Small and Thomas knew Smith as
"Crazy K," and the attorneys' references to Smth as "Crazy K' were
limted to their questioning of these tw wtnesses. The
W tnesses' and attorneys' use of Smith's nicknane aided them in
their identification of Smth and helped them to distinguish
between Smth and Flowers, who share the first name "Kenneth."
Furt hernore, as the Governnent notes, the nicknane "Crazy K" is not
necessarily suggestive of a crimnal disposition. For these
reasons, we hold that the district court did not err or abuse its
discretion in overruling Smth's objections to the Governnent's
attorneys' and witnesses' referring to himas "Crazy K"
\Y

Dean, Cofer, and Flowers further contend that the district
court abused its discretion in refusing to allow into evidence,
under Rule 804(b)(3) of the Federal Rules of Evidence, Smth's
statenent during plea negotiations that Dean, Cofer, and Fl owers
had not known of the proposed drug exchange at the tine Smth,
Fl owers, and Espy entered the notel room Smth clainmed during

negotiations that only he and Espy had known anything about the

23 See United States v. Smith, 918 F.2d 1501, 1511 (11th Gr. 1990)
(hol di ng that where those within the "society" of the conspiracy knew def endant
as "Boss" and "Boss Man," "[t]here was no error in the revelation of this fact
nor in references to him by wi tnesses who knew himonly by these nonikers"),
cert. denied, 502 U S 849, 112 S. C. 151, 116 L. Ed. 2d 117 (1991); United
States v. Hattaway, 740 F.2d 1419, 1425 (7th Cr.) (finding that forbidding
witness to refer to defendants' nicknanes would be unduly burdensone where
def endants used nicknanes to identify thenselves in w tness' presence), cert.
denied, 469 U.S. 1028, 105 S. C. 448, 83 L. Ed. 2d 373 (1984); United States
v. Jorge-Salon, 734 F.2d 789, 791-92 (11th Gr.) ("The use of an alias in an
indictment and in evidence is permssible if it is necessary to connect the
defendants with the acts charged."), cert. denied, 469 U S. 869, 105 S. . 215,
83 L. Ed. 2d 145 (1984).
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drug deal. At trial, however, Smth objected to the introduction
of these statenents.

Rul e 804(b)(3) of the Federal Rules of Evidence creates a
limted exception to the hearsay rule for statenents against the
declarant's penal interest. To be adm ssi bl e under Rul e 804(b) (3),
such a declaration nust neet the following three-part test:

"(1) The decl arant nust be unavail abl e; (2) The stat enent

must so far tend to subject the declarant to crimna

liability that a reasonable person in his position would

not have nmade the statenent unless he believed it to be

true; and (3) The statenment nust be corroborated by

circunstances clearly indicating its trustworthiness."”

United States v. Flores, 985 F.2d 770, 774 n.10 (5th G r. 1993)
(quoting United States v. Sarm ento-Perez, 633 F. 2d 1092, 1101 (5th
Cr. 1981), cert. denied, 459 U.S. 834, 103 S. C. 77, 74 L. Ed. 2d
75 (1982)). We will uphold the district court's determ nation as
to the trustworthiness of an out-of-court statenment unless it is
clearly erroneous. United States v. Briscoe, 742 F.2d 842, 846-47
(5th Gir. 1984).

What a court may or nust consider in determning the
trustworthiness of a statenent for the purposes of Rule 804(b)(3)
is governed in part by the Suprenme Court's ruling in Idaho v.
Wight, 497 U. S. 805, 110 S. C. 3139, 111 L. Ed. 2d 638 (1990).
In Wight, the Court held that unless a hearsay statenent is
adm ssible under a "firmy rooted" hearsay exception, and thus
presunmed to be reliable, the Confrontation C ause of the Sixth

Amendnent requires that the party seeking to admt the statenent

provide "particularized guarantees of trustworthiness" to the
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court. Flores, 985 F.2d at 775. In Flores, we noted that:
"Al t hough sonme statenents that fall within the decl arati on-agai nst -
penal -i nterest concept may be inherently reliable, the concept
itself “defines too large a class for neaningful Confrontation
Cl ause analysis.'" Id. at 775-76 (quoting Lee v. Illinois, 476
US 530, 544 n.5, 106 S. C. 2056, 2064 n.5, 90 L. Ed. 2d 514
(1986)). We held in Flores that "a confession by an acconplice
i ncul pating a defendant that is being offered as a declaration
agai nst penal interest is not a firmy rooted exception" to the
hearsay rule, and thus not inherently reliable. Id. at 775.

In Flores, we did not consider whether a statenent by an
acconplice exculpating a defendant falls under a firmy rooted
exception to the hearsay rule.? However, in United States V.
Sarm ent o- Perez, 633 F.2d 1092 (5th Gr. Unit A Jan. 1981), we
stated that "a clear distinction nust be drawn between statenents
agai nst penal interest that are offered to exculpate a crimna
def endant, as against those that are offered to inculpate him"

ld. at 1100. W continued: "The adm ssion under Rule 804(b)(3) of

24 In Flores, we concluded that a First Circuit case and a Second

Crcuit case, each holding that the decl arati on-agai nst-penal -interest exception
is a "firmMy rooted" exception to the hearsay rule, could not be viewed as
authoritative because they were deci ded before Lee. Since we decided Flores,
many courts have held that Rule 804(b)(3) is a firmy rooted exception to the
hearsay rule. See, e.g., United States v. Innanorati, 996 F.2d 456, 474 n. 4 (1st
Cr.) ("Mdst courts have concluded that the declaration against interest
exception enbodl edinFed. R Evid. 804(b)(3) isa firmy rooted exceptiontothe
hearsay rule."), cert. denied, u. S , 114 S. C. 409, 126 L. Ed. 2d 356
(1993); Jennings v. Maynard, 946 F. 2d 1502, 1505 (10th Cr. 1991) (referring to
st at enent - agai nst - penal -i nterest exceptionas "firmy root ed hearsay exception");
United States v. York, 933 F.2d 1343, 1363-64 &n.5 (7th Gr.), cert. denied, 502
Uus 916, 112 s. . 321, 116 L. Ed. 2d 262 (1991) (describing exception as
“firmy established" and holding that admissibility under Rule 804(b)(3)
satisfies Confrontation C ause).
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agai nst-interest-of-declarant hearsay statenents that incul pate a
crim nal def endant results in the dimnution of rights
traditionally viewed as essential and fundanental conponents of an
accused person's right of confrontation."” ld.; accord United
States v. Costa, 31 F.3d 1073, 1078 (11th Gr. 1994) (stating that
"I ncul patory statenents inplicate the confrontation rights of the
accused whereas excul patory statenents do not").

Because the admssibility of Smth's statenent did not
inplicate his confrontation rights, or those of any other
def endant, the district court properly consi dered any corroborating
circunstance that clearly indicated that the statenent was
trustworthy. In their briefs on appeal, Flowers and Cofer claim
that the evidence of Smth's guilt is sufficient corroboration, and
cite no evidence corroborating Smth's statenent that Flowers,
Dean, and Cofer knew nothing of the transaction. G ven the
circunstances of this case, however, Smth's guilt does not
precl ude the ot her defendants' involvenent, and therefore does not
sufficiently corroborate Smth's excul patory statenent. The
evi dence that Flowers know ngly conspired with Smth and Espy to
possess and distribute the crack cocaine is strong. |n addition,
Smth made many questionable clains during his plea negotiations.
Smith clainmed that he had never seen crack cocaine before the
transaction, that he had not known what crack cocaine was unti

that tinme, that he was not the person who returned the tel ephone
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call that Small nmde to Espy, ?® and that Dean and Cof er never got
out of their vehicle throughout the drug transaction. ¢

When Smth's attorney objected to the introduction of Smth's
statenment as to Dean, Cofer, and Flowers' |ack of involvenent in
the transaction, the district court responded that "the Court does
not find that the corroborating circunstances clearly indicate the
trustworthiness of the statenent, and in fact the Court finds to
the contrary, and | wll exclude the statenent.” G ven the
evi dence of Dean, Cofer, and Fl owers' invol venent in the conspiracy
and the questionable nature of the other statenments Smth nade
during his plea negotiations, the district court's determ nation
was not clearly erroneous.

Vi

Dean, Cofer, Smith, and Flowers each challenge the district
court's sentence. W review the factual findings nade by the
district court at the sentencing hearing for clear error. United
States v. Mnms, 43 F.3d 217, 220 (5th Gr. 1995). If the
defendant failed to object belowto the factual findings, we wll
only review for plain error. United States v. Cuerrero, 5 F.3d
868, 871 (5th Cr. 1993). W review the district court's

application of the sentencing guidelines de novo. United States v.

25 Later, Smith recanted his statements about his unfamliarity with

crack cocai ne and the tel ephone conversation with Snall

26 In his brief on appeal, Dean does cite evidence of his own | ack of

i nvol venent in support as corroboration of Smith's statenent. In light of the
circunmstances surrounding Smith's statenment, however, this evidence is
insufficient to establish its trustworthiness.
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Anderson, 987 F.2d 251, 257 (5th Cr.), cert. denied, U S :
114 S. C. 157, 126 L. Ed. 2d 118 (1993).

The district court enhanced Dean and Cofer's sentences on the
grounds that they possessed a dangerous weapon in furtherance of
the conspiracy. See United States Sentencing Comm ssion
Qui delines Mnual, 8 2D1.1(b)(1) (Nov. 1994) (providing for
sent ence enhancenent for possessi on of danger ous weapon duri ng drug
of fenses). Dean and Cofer argue on appeal that Espy's possession
of a gun during the drug transacti on was not reasonably foreseeabl e
to them nor within the scope of their agreenent to join the
conspiracy, and thus not attributable to them under section 1Bl1.3
of the Sentencing Guidelines. See U S.S.G § 1B1.3 (providing that
defendant may be held accountable at sentencing for reasonably
foreseeable conduct of others in furtherance of the jointly
undertaken crimnal activity). "When a defendant objects to
particular findings inthe presentence report, the sentencing court
must resol ve the specifically disputed issues of fact if intends to
use those facts as a basis for its sentence.”" United States v.
Smth, 13 F.3d 860, 867 (5th Cr.) (citing United States wv.
Rodri guez, 897 F.2d 1324, 1327 (5th Cr.), cert. denied, 498 U S.
857, 111 S. C. 158, 112 L. Ed. 2d 124 (1990)), cert. denied,
us. __ , 114 s. . 2151, 128 L. Ed. 2d 877 (1994). Because
nei t her Dean nor Cof er objected at sentencing on the grounds that
Espy' s possession of a gun during the drug transaction was not

reasonably foreseeable to them or that it was not within the scope
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of their jointly undertaken crimnal activity, we accordingly see
no plain error in the district court's finding. See United States
v. Querrero, 5 F.3d 868, 871 (5th Cr. 1993) ("Questions of fact
“capabl e of resolution by the district court upon proper objection

at sentencing can never constitute plain error.'" (quoting United

States v. Lopez, 923 F. 2d 47, 50 (5th Cr. 1991), cert. denied, 500

US 924, 111 S. &t. 2032, 114 L. Ed. 2d 117 (1991)), cert. deni ed,
US|, 114 S. C. 1111, 127 L. Ed. 2d 422 (1994).

Dean, Cofer, Smth, and Flowers al so argue that the district
court erroneously found that the total anpbunt of crack cocai ne that
the police found in the notel roomand on Smth, Flowers, and Espy
wei ghed over 150 grams, and that the error resulted in an
i naccurate sentenci ng cal cul ati on under the Sentenci ng Gui del i nes.
Relying on the results of tests conducted by an independent

chem st, they contend that the weight of the drugs seized by the

police was 143. 683 grans rat her than 154. 32 grans, the wei ght given

by the governnment chemst. "Information used in sentencing nust
have sone indicia of reliability.” United States v. Kinder, 946
F.2d 362, 366 (5th Cr. 1991), cert. denied, __ US _ , 112 S

. 1677, 118 L. Ed. 2d 394 (1992). However, "[t]he district court
has wde discretion in evaluating the reliability of the
informati on and whether to consider it." | d. The i ndependent
chem st weighed the crack cocaine at least a nonth after the
governnment chemst's tests, and the district court attributed the

different results to loss during the testing process. @Gven the
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evi dence supporting the reliability of the governnment chemst's
report,? the district <court's conclusion was not clearly
erroneous. %

Smth and Cofer argue that the district court erroneously
concl uded that Espy's possession of 24.5 grans of crack cocaine in
his pants and underwear, and Flowers' possession of .82 grans of
crack cocaine in his sock,?® constituted "relevant conduct"
attributable to them Flowers nakes the sane argunent with regard
to the drugs found in Espy's possession and the 5.3 grans of crack
cocaine found in Smth's underwear; and Dean with respect to the
drugs found in Espy's possession, the 5.3 grans of crack cocaine
found on Smth, and the .82 grans of crack cocaine found on
Fl owers. Under section 1B1.3 of the Sentencing Cuidelines, "the
defendant is responsible for all quantities of contraband with
which he was directly involved and, in the case of a jointly
undertaken crimnal activity, all reasonably foreseeabl e quantities
of contraband that were within the scope of the crimnal activity

that he jointly undertook." U S . S.G 8§ 1Bl1.3(a)(1)(B) (1994). The

21 The government chem st testified at the sentencing hearing,
describing his professional qualifications and the accuracy of his testing
procedure.

28 See United States v. Tucker, 20 F.3d 242, 243 (7th Cir. 1994)
(attributing weight loss in crack cocai ne sanple to evaporation); United States
v. Thomas, 11 F.3d 620, 631-32 (6th CGr. 1993) (affirmng district court's
reliance on governnent chenmist's weighing of crack cocaine rather than
i ndependent wei ghing where differing results were attributable to |loss from
testing and evaporation), cert. denied, ___ US _ , 114 S . 1570, 128 L. Ed.
2d 214 (1994).

29 The crack cocai ne found i n Fl oners' sock was w apped differently than

that placed on the bed, and was of a different purity.
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commentary to section 1B1.3 explains that "a defendant s
accountabl e for the conduct (acts and om ssions) of others that was
both: (i) in furtherance of the jointly undertaken crim nal
activity; and (ii) reasonably foreseeable in connection with that
crimnal activity." 1d. cnt. 2.

The district court found that the total anount of cocaine
present during the transaction was reasonably foreseeabl e to Dean,
Cofer, Smth, and Flowers, stating that "each of the defendants
reasonably shoul d have known that the anmounts [of crack cocai ne]
found [in the notel room and on Espy, Smith, and Flowers] were
involved in the transaction and would be attributable to them"
However, the court's finding of foreseeability is irrelevant
w t hout concurrent findings that Dean, Cofer, Smth, and Flowers
each agreed to a jointly undertaken crimnal activity with his co-
conspirators involving the addi ti onal anounts of crack cocai ne, and
that the conspirators were carrying the additional anmounts in
furtherance of such an agreenent. See United States v. Evbuomnan,
992 F.2d 70, 74 (5th Cr. 1993) (holding that foreseeability of
codef endants' conduct was irrelevant absent concurrent findings
that defendant agreed to jointly undertake crimnal activity with
codef endants and that codefendants' conduct was in furtherance of
t hat agreenent).

In United States v. Smth, 13 F.3d 860 (5th Cr.), cert
denied, __ US. _ , 114 S. C. 2151, 128 L. Ed. 2d 877 (1994), we

reversed a defendant's sentence because the district court failed
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to expressly find that the defendant had agreed to jointly
undertake crimnal activity involving additional anmounts of crack
cocai ne. The defendant in Smth was convicted of conspiring with
one of his three codefendants to possess with the intent to
di stribute crack cocaine, but he was sentenced based on both the
anount of crack cocaine that he and his co-conspirator sold to an
under cover agent and additional anounts that police found on the
fl oor of the house where the drug transaction had taken place. W
hel d that:

Before the trial court in this case could sentence [the

def endant] based on the additional cocaine, it nust have

made specific findings, supported by a preponderance of

the evidence, that [the defendant] agreed to a jointly

undertaken crimnal activity with [his co-conspirator]

and [either of the other defendants] involving the

great er anount of cocai ne, and that [the defendant] coul d

have reasonably foreseen t he anobunt of cocai ne that woul d

be involved in such an undert aki ng.
ld. at 867. The court held that absent a finding that the
def endant agreed to a "jointly undertaken crimnal activity" with
his co-conspirator and at |east one of their codefendants that
i nvol ved the greater anmpunt of crack cocaine, "it is irrelevant
whet her [the defendant] knew or foresaw that greater anounts of
cocaine were in the house." | d. Based on our holdings in
Evbuomwan and Smth, we nust therefore vacate Dean, Cofer, Smth
and Flowers' sentences and remand to the district court for
specific findings as to whet her any of the conspirators' agreenents

i nvol ved nore than five ounces of crack cocai ne, and whet her Espy,

Smth, and Flowers were carrying additional anounts of crack
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cocaine in furtherance of such agreenents.

Lastly, Smth argues that the district court erred in failing
to consider at sentencing his acceptance of responsibility for his
conduct.®® Under section 3El.1(a) of the Sentencing Guidelines,
however, such consideration is due only if a defendant "clearly
denonstrates acceptance of responsibility for his offense.”
US S G 83El.1(a). As the district court stated, Smth "has not
accepted responsibility for his full involvenent in the offense,
and particularly since he has denied any conspiracy, was also
denyi ng any involvenent with the anmpunt of drugs involving the
ot her conspirators.”™ Smth's conduct has not clearly denonstrated
acceptance of responsibility for his offense. See United States v.
Brown, 49 F.3d 135 (5th G r. 1995) (hol ding that defendant was "not
eligible" for consideration under section 3ELl. 1 because she "deni ed
her guilt and forced the governnent to go to trial"); US S G
§ 3E1.1 cnm. 1(a) ("[A] defendant who falsely denies, or
frivol ously contests, relevant conduct that the court determ nes to
be true has acted in a manner inconsistent wth acceptance of
responsibility . . . ."). Thus, the district court's decision not
tocredit Smith with having accepted responsibility for his of fense

for sentencing purposes was not clearly erroneous.

30 Smith also clains that the district court abused its discretion in

refusing to grant hima downward departure based on his being seventeen at the
time he was convicted of an offense that the district court used to enhance his
sentence. W do not review such denials for abuse of discretion. W reviewthe
district court's refusal to depart fromthe guidelines only if the denial was a
violation of the law. Navarette v. United States Parole Commn, 34 F. 3d 316, 319
(5th Gr. 1994). Snmith nakes no such argunent.
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VI
For the foregoing reasons, we AFFIRM CGeorge Dean, Janes Ear
Cof er, Kenneth Dewayne Smth, and Kenneth Earl Fl ower s’
convi ctions, VACATE their sentences, and REMAND to the district

court for resentencing in accordance with this opinion.
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