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Before DAVIS and JONES, Circuit Judges, and MAHON, District
Judge.

EDITH H JONES, G rcuit Judge:

Steven Brewer appeals fromhis guilty plea judgnent and
sentence i nposed by the district court on Decenber 16, 1993 for
maki ng a false statenent to a federal agency in connection with
obt ai ning a $89, 000 honme | oan. On Decenber 28, 1993, Brewer
filed a "Motion for New Trial and/or Motion for Reconsideration.”
The district court denied the notion on February 8, 1994. Notice
of appeal was filed on February 16, 1994. Because the notice of

appeal was not filed within ten days after the entry of judgnent,

District Judge of the Northern District of Texas, sitting by
desi gnati on.



this court, sua sponte, sought supplenental briefing on the
question whet her we have appellate jurisdiction. Under our prior
hol di ngs, a "tinely" notion to reconsider would have tolled the
10-day period for filing notice, but here the potenti al
application of two different rules of conputation make it
arguabl e whether the notion was indeed tinely. Having considered
the alternatives, we conclude that Fed. R Crim P. 45 governs
the conputation of tineliness of a notion to reconsider and, by
that standard, Brewer's notion was tinely. Reviewng the nerits
of the appeal and finding no reversible error, we affirm

Prior to 1993, Fed. R App. P. 4(b), governing the tine
period in which to file a notice of appeal in crimnal cases,
|isted several notions that, if tinely nmade, toll the tinme to
appeal till after entry of an order denying the notion. However,
a notion for reconsideration, which is a judicial creation not
derived fromstatutes or rules, was not anong the notions |isted.
Neverthel ess, this court held that crimnal case notions for
reconsideration are tinely if filed within the tine prescri bed
for noticing an appeal under Fed. R App. P. 4(b) and, so filed,
they "destroy the finality" of the underlying judgnent. United
States v. Cook, 670 F.2d 46, 48 (5th Cr.), cert. denied, 456

U S 982, 102 S.Ct. 2255 (1982). The court stated that "the
effect of atinely filed notion to reconsider is to extend the
time in which to appeal so that it begins to run when the notion

is denied.” United States v. Lews, 921 F.2d 563, 564-65 (5th

Cr. 1991) (citing United States v. Healy, 376 U S. 75, 78, 84




S.Ct. 553, 555 (1964)). Thus, in essence, the court gave a
tinely filed notion for reconsideration the sane tolling effect
as the notions expressly addressed by Fed. R App. 4(b).

I n Decenber 1993, Fed. R App. P. 4(b) was anended,
adding to and setting forth sonmewhat nore explicitly the notions
that when tinely filed toll the tinme for appeal. Again notions
for reconsideration were not |isted, raising the question whether
t he anendnent overruled or significantly altered the holding in
Cook. According to the Advisory Comnmttee on Appell ate Rules,
however, the changes in Rule 4(b) are nerely grammatical, and
"[n] o substantive change is intended." Fed. R App. P. 4(b),
Advi sory Committee's Note. Wthout specifically discussing the
1993 anendnent, the Eighth Crcuit has continued to follow the
judicial rule that a tinely notion for reconsideration tolls the

period to file an appeal. United States v. R dl, 26 F.3d 73, 74

(8th Gr. 1994) ("governnent's notion for reconsideration
post poned the commencenent of the thirty day period for appealing
[the judgnent] until the notion for reconsideration had been
ruled upon."). @Gven that notions for reconsideration are a
creation of caselaw, not the Federal Rules, we conclude that a
change in Fed. R App. P. 4(b) that does not expressly reject or
alter the results of that casel aw should not be read to reverse
it inplicitly.

But that hol ding al one does not end the jurisdictional
inquiry in this case. Because of differences in the nethods of

conputation of tine between Fed. R Crim P. 45 and Fed. R App.



P. 26(a), the question remains how to determ ne whether Brewer's
nmotion to reconsider was "tinely filed" for purposes of Fed. R
App. P. 4(b). Fed. R Crim P. 45 provides, in regard to
crimnal proceedings in district court, that "[w hen a period of
time prescribed or allowed is |less than 11 days, internediate
Sat urdays, Sundays, and | egal holidays shall be excluded in the
conputation.” On the other hand, Fed. R App. P. 26(a),
governi ng conputati on under the Appellate Rules, states that

i nternedi ate Sat urdays, Sundays, and | egal holidays are excluded
only "[w]hen the period of tinme prescribed or allowed is |ess
than 7 days." Brewer's notion was tinely under Fed. R Cim P.
45 but not under Fed. R App. P. 26(a).

In favor of applying Fed. R Crim P. 45, Brewer argues
that the notion for reconsideration is a proceeding in district
court and shoul d be governed by the tineliness rules of the
district court. Brewer asserts that a notion to reconsider is
anal ogous to a notion for newtrial, and that since Fed. R Cim
P. 45(a) governs the tineliness of a notion for a newtrial, so
should it govern a notion for reconsideration. Fed. R App. P
4(b) itself tolls the period for filing a notice of appeal "[i]f
a defendant nmakes a tinely notion specified imediately below, in

accordance with the Federal Rules of Crim nal Procedure.”

(Enphasi s added). O course, as discussed earlier, notions for
reconsi deration are not anong the notions specified in Fed. R
App. P. 4(b) and since the 10-day period to file an appeal is
conputed under Fed. R App. P. 26(a), it could be argued that the



timeliness of a notion for reconsideration should be determ ned
under the latter rule. Nonetheless, this court is mndful of the
confusion that could arise if Fed. R App. P. 26(a), rather than
Fed. R CrimP. 45, governed the counting of days for a notion
to reconsider; by applying each rule to a different set of post-
judgnent crimnal notions, the actual tine for filing simlar
noti ons governed by the sanme nom nal 10-day period would
effectively be different. Moreover, since application of Fed. R
App. P. 26(a) would lead to a shorter filing period, any
confusion its application m ght engender woul d di sfavor

def endants. Accordingly, we conclude that tineliness of a
crimnal defendant's notion to reconsider should be governed by
Fed. R Cim P. 45  Brewer's notion was tinely under that rule,
tolling the period for filing his appeal. H's notice of appeal
was tinely filed after the district court's order denying the
nmotion for reconsideration. Therefore, we have appellate
jurisdiction over Brewer's appeal.

Brewer raises three issues on appeal. First, he
contends that he received ineffective assistance of counsel
during the entry of the guilty plea and subsequent sentencing.
Brewer argues that but for the ineffective assistance, he would

not have pled guilty. Hll v. Lockhart, 474 U S. 52, 106 S.C

366 (1985).
The plea agreenent in this case, which is clear and
unanbi guous, specifically negated the existence of any guarantees

about |enient sentencing and indicated that sentencing would be



determ ned by the district court. The docunent expressly negated
the exi stence of any other agreenents outside the witten
docunent. Further, Brewer stated in the agreenent that he and
his then attorney, Benjam n Durant, had thoroughly reviewed all
aspects of the case and that Brewer was fully satisfied with his
counsel's representation. The trial court found that the
affidavits by Brewer and Durant submtted in support of the
nmotion for reconsideration were nerely conclusory, and were
unconvi nci ng when conpared with the cl ear and unanbi guous
declarations in the plea agreenent. W agree. Brewer has failed
to prove that his attorney's conduct with regard to the plea
agreenent fell below an objective standard of reasonabl eness.
Simlarly, Brewer's argunents alleging ineffectiveness
and prejudi ce because his counsel failed to nake certain
obj ections at sentencing are without nerit. Brewer notes that
the PSR represented the loss involved in his of fense as $89, 000,
that is, the full amount of the | oan obtai ned through Brewer's
fal se statenent. After auctioning the property acquired with the
| oan, however, HUD actually incurred a | oss of only $35, 000.
Brewer contends his counsel should have objected to the PSI's use
of the higher anount. Even accepting this contention, we find no
prejudice resulted. Comentary to the Sentencing Cuidelines
advi ses that in the case of fraudulent | oan applications, the
loss is the actual loss to the victimor, where the intended | oss
is greater, the intended loss. U S S.G 8§ 2F1.1, Application

Note 7(b). Applying this reasoning, we have found it proper to



cal cul ate | oss based on the risk engendered by the defendant's
crim nal conduct, even where the actual |oss was | ower. See,

e.q., United States v. Wnbish, 980 F.2d 312, 316 (5th Cr

1992), cert. denied, 113 S.Ct. 2365 (1993). A district court's

determ nation of the anount of |oss caused by fraud is given w de

latitude. United States v. Sowels, 998 F.2d 249, 251 (5th Gr.

1993), cert. denied, 114 S.Ct. 1076 (1994). Thus, even if

Brewer's counsel had objected to use of the full |oan anmount, it
woul d have been within the district court's discretion to use the
full amount as the | oss. Mreover, even assumng the court would
have accepted the objection and used the | ower anount of | oss,
counsel's failure to nmake the objection cannot be said to have
seriously prejudiced Brewer. The two-point possible reduction in
base level arising fromthe | ower | oss anobunt woul d have caused
at best a six-nonth decrease in sentence range, and Brewer's 30-
mont h sentence would remain within the new range. Consequently,
we cannot say there is any probability that a | ower sentence
woul d have resul ted.

Brewer's other issues relating to counsel's
i neffectiveness at sentencing are equally unavailing. The PSR s
determ nation that Brewer's participation anounted to "nore than
m nimal planning” is clearly correct and in accordance with
US S G 8§ 1B1.1, Application Note 1(f). In addition, Brewer has
produced no evi dence supporting his allegation that the PSR s
account of his crimnal history was incorrect. |In sum Brewer's

i neffectiveness argunents nust be rejected because he has failed



to prove his counsel acted in other than an objectively
reasonabl e manner or that counsel's conduct resulted in actual
prej udi ce.

As his second error, Brewer contends that the district
court abused its discretion by refusing to allow himto w thdraw
his guilty plea. Viewing the totality of the circunstances
before the district court, including that (1) Brewer failed to
al |l ege actual innocence of the charge, (2) Brewer's initial plea
was made knowi ngly and voluntarily, and (3) |engthy delay would
result fromallowng the withdrawal, we cannot find that the
district court abused its discretion in denying Brewer's notion

to withdraw his plea. United States v. Carr, 740 F.2d 339, 343-

44 (5th Cr. 1984), cert. denied, 471 U S 1004 (1985) (setting

out factors which district court should consider when ruling on
motion to withdraw guilty plea and holding that district court
ruling on withdrawal notion nust be accorded "broad discretion").
Finally, Brewer argues that the trial court abused its
discretion in refusing to set a hearing on his notion for new

trial and/or reconsideration based upon "new facts. However ,
Brewer failed to prove that his "new evi dence" was unknown at the
time of his plea, was in fact newy discovered and that its
recent discovery was in no way attributable to a previous | ack of

diligence. See United States v. Metz, 652 F.2d 478, 479-81 (5th

Cr. Unit A 1981). The district court did not abuse its

di scretion by refusing to grant the requested hearing.



For the foregoing reasons, the judgnent and sentence of

the district court are AFFI RVED



