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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
REG NALD ALLEN JONES a/ k/a Reggi e,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas

(June 14, 1995)

Bef ore GARWOOD, JOLLY and BARKSDALE, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant - appel | ant Reginald Al len Jones (Jones) appeals his
jury conviction, arguing that the indictnent should have been
di sm ssed for undue del ay under the Speedy Trial Act. W reverse
and remand.

Facts and Proceedi ngs Bel ow

On April 8, 1992, a federal grand jury returned an indictnment
charging Jones and three co-defendants with conspiracy to inport
heroin into the United States in violation of 21 U S. C. 88 952(a)
& 960. After the indictnent was made public on April 14, 1992,



Jones pleaded not guilty, and trial was set for June 1, 1992

Before trial, one of Jones's co-defendants, Peter Amakwe (Amakwe),
filed a notion for continuance on May 18, 1992, purportedly to
al | ow counsel an opportunity to conplete unspecified discovery.!?
In his notion, Amakwe asked to have the trial continued at | east
until July 27, 1992, or "until such tinme as the Court determ nes
counsel w |l have adequate opportunity to conplete discovery and
prepare in this conplex case."

The June 1, 1992, trial date passed without a word or ruling
of record fromthe district court; Amakwe's proposed trial date of
July 27, 1992, I|ikewi se thus passed. Alnost one year later, on
June 21, 1993, still with no ruling of record on the continuance
fromthe district court, Jones noved to dism ss the indictnment for
failure to conply with the Speedy Trial Act.?2 On July 8, 1993, the
court denied the notion, entered an order "nenorializing" its
ruling on Amekwe's notion for continuance, and reset the trial for
Septenber 7, 1993. Trial began on Septenber 8, 1993, and the jury
returned a guilty verdict six days later.® Jones was sentenced to
264 nonths in prison and 5 years of supervised release. Fromthe

January 26, 1994, judgnent of conviction, Jones now appeals.

. Amakwe did not explain what discovery he needed to perform

or why exactly he needed extra tinme to do it; instead he nerely

noted that the case was conplex and "invol v[ied] events [that]
occurred outside the United States."

2 Jones has been continuously incarcerated since his arrest on
March 16, 1992.

3 Amakwe remai ned a co-defendant until trial, at which tinme he
entered a plea of guilty.



Di scussi on

Jones contends that the district court erred in denying his
motion to dismss the indictnent under the Speedy Trial Act, 18
US C 88 3161-3174 (the Act). The Act requires that crimna
def endants be tried "within seventy days fromthe filing date (and
maki ng public) of the information or indictnent, or fromthe date
t he def endant has appeared before a judicial officer of the court
i n which such charge i s pendi ng, whichever date | ast occurs."” |d.
8§ 3161(c)(1). If a defendant is not brought to trial within this
period, then the indictnment nust be dismissed. 1d. 8§ 3162(a)(2).
Section 3161(h) of the Act, however, excludes fromthe cal cul ation
of this seventy-day period certain specified delays, including

"[a]ny period of delay resulting from a continuance

granted by any judge on his own notion or at the request

of the defendant or his counsel or at the request of the

attorney for the Governnent, if the judge granted such

conti nuance on the basis of his findings that the ends of

justice served by taking such action outweigh the best
interest of the public and the defendant in a speedy

trial. No such period of delay . . . shall be excludabl e
unl ess the court sets forth, in the record of the
case, either orally or in witing, its reasons for

finding that the ends of justice served by the granting
of such continuance outweigh the best interests of the
public and the defendant in a speedy trial." ld. §
3161(h) (8) (A).
The Act also excludes any "delay resulting from any pretrial
nmotion, fromthe filing of the notion through the concl usion of the
hearing on, or other pronpt disposition of, such notion." |Id. 8§

3161(h)(1)(F).* Section 3161(h)(1)(J), noreover, limts to thirty

4 It is irrelevant that Amakwe, rather than Jones, requested
t he continuance. Unless or until the co-defendant's case is
severed fromthe defendant's, "the excludable delay of one

codef endant may be attributed to all defendants.” United States
v. Bernea, 30 F.3d 1539, 1567 (5th Cr. 1994), cert. denied, 115
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days any extension "reasonably attributable to any period
during which any proceedi ng concerning the defendant is actually
under advi senent by the court." 1d. 8§ 3161(h)(1)(J); see Henderson
v. United States, 106 S.Ct. 1871, 1875-76 (1986).
It is undisputed that the seventy-day period began on Apri

14, 1992, the date the indictnent was made public, and that the
trial began roughly one year and five nonths | ater, on Septenber 8,
1993. This case turns on whether Amakwe's notion for continuance
resulted in the exclusion of sufficient time fromthis intervening
period, under section 3161(h)(8)(A), to bring Jones's trial within
the Act's seventy-day rule.® Relying on section 3161(h)(1)(F),
Jones argues that the notion stopped the clock only from May 18,
1992, wuntil June 1, 1992, the original trial date, at which tine
the notion becanme noot because the scheduled trial did not take
pl ace. The governnent responds that the continuance was granted,
and the trial suspended indefinitely, the day the notion was
submtted and that, consequently, any and all delay from May 18,
1992, wuntil trial was excludable from the critical seventy-day

peri od. ®

S.Ct. 1113 (1995).

5 Al t hough there were pre-trial notions in this case, other
than the notion for continuance, which also reduced the total
nunmber of excluded days, the governnent has conceded that these
ot her del ays would not together "be sufficient to bring the
speedy trial total to under seventy days."

6 At oral argunent, the governnent conceded that there was no
factual basis for the assertion in its brief that Amakwe's notion
was granted the day it was submtted.
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It is positively unclear what action the district court took,
or when it took it, wth respect to Amakwe's notion for
continuance. The record is silent in this regard until July 8,
1993, when, in denying Jones's notion to dismss, the district
court said, "On May 18, 1992, . . . Amekwe filed a notion for
conti nuance. The Court granted the notion and continued the tri al
W thout setting a trial date.” The sane day, the district court
i ssued an order "nenorializing" its ruling on Amakwe's notion for
continuance. In this order, the court explained that the notion
had been granted "on the ground that the ends of justice outweigh
the best interest of the public and the defendant in a speedy
trial." The court gave as its reason for this finding the need to
al | ow Amakwe' s counsel "an opportunity to conplete discovery and
prepare in this conplex case."’ The court's July 8, 1993, order
does not indicate when the court acted on the notion for
conti nuance or in what formor manner such action was mani f ested or
comuni cated to the parties or the clerk's office.

Al t hough the district court stated that it was "nenoriali zi ng"
an earlier grant of the continuance, fromthe above it is unknown
when exactly the district court originally granted the notion. It
is reasonable to infer, however, that the notion was granted on or
before June 1, 1992, the original trial date, as no trial took

pl ace then, and further, that the continuance then granted was

! In granting a continuance under section 3161(h), a district
court "must consider at |east one of the factors specified by the
Act." United States v. Otega-Mena, 949 F.2d 156, 159 (5th Cr.
1991). Here, the district court cited section 3161(h)(8)(B)(ii),
whi ch all ows continuances in conpl ex cases.
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i ndefinitesQalthough nothing in the July 8, 1993, order so
i ndi catessQas there was no resetting of the trial date at that
time. Even so, the court did not cause the entry of a ruling on
t he docket sheet or explain anywhere its reason for the conti nuance
until its July 8, 1993, order. I ndeed, in the year between
Amekwe's notion for continuance and Jones's notion to dismss,
there is absolutely nothing in the record regarding Anmakwe's
not i onsQno i ndi cati on whatsoever that the district court granted,
postponed, or in any way reacted to it.?® Nor is there any
i ndication of record that Amakwe ever asked for additional tine
beyond his original request that the trial be continued until at
| east July 27, 1992.

We concl ude that, under the rather extrenme circunstances of
this particular case, the open-ended continuance silently granted
by the district court constitutes an abuse of the Speedy Tria

Act . ® Even accepting that the district court considered and

8 During this period, on-the-record activity in Jones's case
was essentially limted to the filing and granting of a Novenber
1992 notion to substitute counsel and then, in early 1993, the
district court's action on a series of pretrial notions, nostly
related to discovery.

o For the continuance to stop the clock, the district court
must state on the record its reasons for finding that the
interests of justice outweigh the defendant's interest in a
Speedy trial. 18 U . S.C. 8§ 3161(h)(8)(A). The governnment clains
that the district court perfornmed an ends-of-justice anal ysis
before inplicitly granting the notion on May 18, 1992, but sinply
failed to enter the analysis in the record at that tine.
According to the governnent, the Act does not require that the
district court's findings be entered contenporaneously with the
grant of the continuance. Jones maintains that this Court's
recent decision in United States v. Blackwell, 12 F.3d 44, 47
(5th Gr. 1994), requires a district court to enter an ends-of -
justice analysis on the record at the sane tine that it grants
the continuance. Although in Blackwell we suggested as nuch, the
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granted Amakwe's notion for continuance on or before the original
trial date, it is evident fromthe record that the duration of the
conti nuance was unconsidered and left conpletely unresol ved until
Jones's notion to dismss. In his notion for the continuance,
Amakwe wr ot e,

"It is hereby requested that ny trial be continued until

such time as the Court determ nes counsel wll have
adequat e opportunity to conpl ete di scovery and prepare in
this conplex case. It is requested that this case not be

reset prior to July 27, 1992."

| anguage is dicta because the district court in that case, rather
than nerely not entering contenporaneous findings on the record,
never entered any findings at all, and it was that failure which
violated the express terns of section 3161(h)(8)(A). Here, in
contrast, the district court did performan ends-of-justice

anal ysis, but did so on July 8, 1993, alnpbst a year after the
continuance was inplicitly granted.

To resolve this case, we need not turn Blackwell's dicta
into law. W note, however, that virtually every Grcuit has
held that the entry of findings in the record after granting the
continuance is not reversible error so long as the findings were
not actually nmade after the fact. See United States v. Crawford,
982 F.2d 199, 204 (6th GCr. 1993) (holding that the "reasons
stated nust be the actual reasons that notivated the court at the
time the continuance was granted"); United States v. Vasser, 916
F.2d 624, 627 (11th G r. 1990) (sane), cert. denied, 111 S. C
1688 (1991); United States v. Janik, 723 F.2d 537, 544-45 (7th
Cir. 1983) (sane); United States v. Brooks, 697 F.2d 517, 522
(3d Cir. 1982) (not requiring that the reasons be entered on the
record at the sane tinme that they are made), cert. denied, 103
S.Ct. 1526 (1983); United States v. difford, 664 F.2d 1090, 1095
(8th Gr. 1981) (sane); United States v. Edwards, 627 F.2d 460,
461 (D.C. Cr.) (sane), cert. denied, 101 S.C. 211 (1980). 1In
United States v. Wllianms, 12 F.3d 452, 460 n.37 (5th Cr. 1994),
we stated, citing United States v. Rush, 738 F.2d 497, 507 (1st
Cir. 1984), cert. denied, 105 S. . 1355 (1985), "[a]lthough the
reasons for an 'ends of justice' continuance nmust be articul ated,
they need not be articulated at the tine the continuance is
granted.” W note, finally, that the Act itself does not
expressly require that the ends-of-justice findings be entered
cont enporaneously on the record, just that they be entered on the
record. 18 U . S. C. § 3161(h)(8)(A).



Fromthe above, it is reasonable to infer that Amakwe needed until
July 27, 1992, to conplete sone unspecified discovery. Beyond
that, the notion is conclusory and uninformative; it fails to
expl ain what and why discovery remained to be done and, further,
how long it would take.

There is thus nothing in the notion itself from which the
district court could have concluded that Amakwe needed or shoul d
have received a continuance |onger than the roughly two nonths he
had specifically requested in his notion. The district court's
July 8, 1993, order gives no indication that the court had
considered an indefinite continuance beyond July 27, 1992, as
serving the ends of justice or, if so, why. Nor is there any
indication that the district court ever held (or scheduled) a
hearing or otherwise sought or received any nore specific
i nformati on concerni ng the appropriate duration of the conti nuance.
In short, there is nothing in the record to justify a conti nuance
beyond the July 27, 1992, date proposed in Arakwe's notion, and in
any event no nore than that portion of the continuance can
justifiably be excluded from the Act's seventy-day period.
Accordi ngly, seventy non-excl udabl e days el apsed before trial, and
the indictnment should have been dism ssed on that basis. Cr.
United States v. Crawford, 982 F.2d 199, 204-05 (6th G r. 1993)
(dismssing the indictnent where the district court silently
granted an ends-of-justice continuance wthout specifying or
approximating its |length).

W do not nean to suggest, however, that a district court

never has the authority to grant an open-ended conti nuance, nerely
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that such a continuance for any substantial length of tine is
extraordi nary and nust be adequately justified by the circunstances
of the particular case.!® See Lattany, 982 F.2d at 881-82 (hol di ng
t hat open-ended continuances are perm ssible insofar as they are
reasonabl e) . There wll be sone situations in which it is
i npossible, or at least quite difficult, for the parties or the
court to gauge the length of an otherwi se justified continuance.
As the First GCrcuit has stated, although
"It is generally preferable to limt a continuance to a

definite period for the sake of clarity and certainty[, ]
at the sane tine it is inevitable that in sone

cases . . . a court is forced to order an (h)(8)
conti nuance w t hout knowi ng exactly how | ong t he reasons
supporting the continuance will remain valid." Rush, 738

F.2d at 508.1!1
In such circunstances, the district court nmay decide to continue
the trial indefinitely, at least wuntil the defendant or the

governnent is able to propose a nore specific trial date or until

10 The Crcuits are split over the question whet her open-ended
conti nuances are perm ssible under the Speedy Trial Act. Wereas
inthe First and Third Grcuits, for exanple, open-ended

conti nuances are perm ssible so long as they are ultimately
reasonable in length, United States v. Lattany, 982 F.2d 866,
880-83 (3d Cir. 1992), cert. denied, 114 S.C. 97 (1995); United
States v. Rush, 738 F.2d 497, 508 (1st G r. 1984), cert. deni ed,
105 S.Ct. 1355 (1985), the Ninth Crcuit, and apparently only the
Ninth Crcuit, has assuned a stricter stance, requiring the

di sm ssal of any continuance that is not "specifically limted in
tine." See United States v. Jordan, 915 F. 2d 563, 565-66 (9th
Cr. 1990).

1 In Rush, for instance, the district court had explicitly
grant ed an open-ended continuance because a trial of several co-
def endants was taking place in another jurisdiction. Rush, 738
F.2d at 506. As the reason for the continuance, the pending
trial, was of uncertain duration, so too, necessarily, was the
conti nuance itself.



there exists enough additional information for the district court
to set one.

Nothing in the record of this case, however, establishes the
need for, or even the desirability of, an indefinite continuance
wth an ultimate duration anywhere near as long as that here
Amakwe' s own notion inplies that he needed the trial continued only
until July 27, 1992, nore than a year earlier than the ultimte
trial date of Septenber 8, 1993. Indeed, not only does the record
not justify an open-ended continuance, it also reflects that the
i ndefiniteness and duration resulted from oversi ght rather than
deli beration. Gven these particular circunstances, we hold that
the indictnment should have been dism ssed for excessive pre-trial
del ay.

W remand the case for the district court to vacate Jones's
convi ction and to determ ne whether the di sm ssal should be with or
wi t hout prejudice under 18 U.S.C. § 3162(a)(2). Blackwell, 12 F. 3d
at 48. Although we now see no reason why the dismssal in this
case should not be without prejudice, the district court should
consider this questioninthe first instance. See United States v.
Johnson, 29 F.3d 940, 945-46 (5th Gr. 1994); United States v.
Peepl es, 811 F.2d 849, 850 (5th Gir. 1987).

Concl usi on

The judgnent of the district court is reversed, and the case
is remanded with instructions to vacate the conviction and di sm ss
the indictnment, either with or wthout prejudice.

REVERSED and REMANDED
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