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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore W SDOM KI NG and DUHE, Circuit Judges.

WSDOM Circuit Judge.

In this case, the plaintiff/appellant, Smth Barney Shearson,
Inc., a brokerage firm sought to prevent two forner custoners, the
def endant / appel | ees, fromarbitrating i ndependent gri evances before
the Anerican Stock Exchange and the National Association of
Security Deal ers, respectively. Smth Barney Shearson, Inc. filed
this action seeking a declaratory judgnent stating that the
appel l ees' grievances are not subject to arbitration under the
exi sting custoner agreenents because they were filed | ate accordi ng
to the applicable arbitration rules of both associations. The
district court denied Smth Barney Shearson, Inc. the relief it
sought because it determned that the issue of tineliness was a

question for the arbitrator, 838 F.Supp. 1156. Because we agree



wth the reasoning of the district court, we AFFIRM
| .
A. Smth Barney Shearson, Inc. v. Boone

I n August 1993, Boone, one of two defendant/appellees in this
action, filed a claim against Smth Barney Shearson (SBS), the
plaintiff/appellant, with the Anmerican Stock Exchange (AMEX)
seeking arbitration of several grievances pursuant to the Custoner
Agreenent entered between SBS and Boone.! In his Statenment of
Cl ai ns, Boone alleges causes of action for breach of contract,
negl i gence, breach of fiduciary duty, comon | aw fraud, as well as
causes of action under the Texas Deceptive Trade Practices and
Consumer Protection Act and RICO. Al of the clains relate to a
series of investnents nmade by Boone between 1984 and 1986 on the
advi ce of his broker at SBS.

I n response to Boone's request for arbitration, SBSfiled this
action seeking a prelimnary injunction and a decl aratory judgnent
to prevent Boone from pursuing his grievances before AMEX SBS
al | eged that Boone's clains are barred because they were filed nore
than six years after the last investnent in violation of AMEX rul e
605. Rule 605 provides:

No dispute, claim or controversy shall be eligible for

The Custoner Agreenent provided that:

any controversy arising out of or relating to ny
accounts, to transactions with you for me or to this
agreenent or the breach thereof, shall be settled by
arbitration in accordance with the rules then in
effect, of the National Association of Security

Deal ers, Inc. and/or the Anmerican Stock Exchange, |nc.
as | may el ect.



subm ssion to arbitration in any instance where six (6) years

shal | have el apsed fromthe occurrence or event givingriseto

the act or the dispute, claimor controversy.
SBS alleged in the district court, and continues to allege here,
that Rule 605 is a prerequisite to the arbitrator's jurisdiction.
According to SBS, since nore than six years passed before Boone
filed his grievance, AMEX lacks jurisdiction to resolve the
controversy and SBS cannot be conpelled to arbitrate.

The district court refused SBS any relief, holding that under
established Fifth Grcuit Court precedent, the tineliness question
shoul d be decided by the arbitrator and not by a federal court.
Once the district court determ ned that the parties had obligated

thenselves to resolve disputes by arbitration "procedur al
questions which grow out of the dispute and bear on its final
di sposition should be left to the arbitrator."?2 SBS currently
appeal s the district court's decision.
B. Smth Barney Shearson v. Shernman

In  Novenber  of 1993, Sher man, the second of t wo
def endant/appellees in this action, filed a conplaint with the
National Association of Securities Dealers (NASD) seeking
arbitration of several clains against SBS. Like Boone, Shernman was
a former custoner of SBS who had entered into the sanme Custoner
Agreenment which provided that all disputes would be resolved

t hrough arbitration. Sherman asserted several causes of action

i ncludi ng breach of fiduciary duty, negligent msrepresentation,

2Amended Menorandum Qpi ni on and Order Denying Snith Barney
Shearson's Conplaint for Declaratory Judgnent and Mdtion for
Prelimnary Injunction at 5 (citations omtted).
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statutory fraud under the Texas Commerci al Code, violation of NASD
Rules of Fair Practice, and a cause of action under the Texas
Deceptive Practices Act. The asserted causes of action center
around several purchases of limted partnerships inlate 1986. SBS
filed a conplaint simlar to the conplaint filed in Boone, seeking
a prelimnary injunction and a declaratory judgnent to prevent
Sherman from pursuing arbitrati on because his conplaint was filed
nmore then six years after his last purchase. The relevant NASD
section, section 15, provides:

No dispute, claim or controversy shall be eligible for

arbitration where six (6) years have elapsed from the

occurrence or event giving rise to the act or dispute, claim
or controversy.

The district court, in reliance on its recent opinion in
Boone, refused SBS any relief and dism ssed its conplaint. SBS, as
in Boone, appeals that decision. These two cases have been
consol i dated for appeal.

.

The key issue in this appeal is whether a federal court or an
arbitrator should rule on the eligibility of the defendants'
arbitration clains under AMEX Rule 605 and NASD code section 15.
In AT & T Technol ogi es v. Communi cati on Workers® t he Suprene Court
reaffirmed the basic principle outlined in its earlier decisions

that "arbitration is a matter of contract and a party cannot be

required to submt to arbitration any dispute which he has not

3475 U.S. 643 (1985).



agreed so to submt."* Since a party nmay only be conpelled to
arbitrate an issue he has previously agreed to arbitrate, a forum
in which to identify these issues is needed. The Suprene Court
decided that the appropriate forum is a court and not the
arbitrator. Thus, the "question of arbitrability" is a judicial
one.®> The arbitrator is not allowed to determine his or her own
jurisdiction. However, the review ng power of a court is |[imted.
The court may only determ ne whether the parties intended the
particular issue to be resolved by arbitration, the court cannot
“rule on the potential nmerits of the underlying claim"® Thus, in
this case, our role is to determne whether, on its face, the
agreenent to arbitrate includes the asserted causes of action. |If
there are any doubts, they are to be resolved in favor of
arbitration.’

SBS, however, asks nore of us. It alleges that rule 605 and
section 15 are substantive "eligibility requirenments" which nust be
considered by the courts before SBS is required to submt to
arbitration. In reliance on its interpretation of AT & T
Technol ogi es and casel aw fromother circuit courts, SBS argues that
part of this Court's roleintheinitial reviewof arbitrability is

to determ ne whet her Rule 605 and section 15 would bar the causes

4ld. at 648, 106 S.Ct. at 1418 (quoting Steel workers v.
Warrior & Gulf Navigation Co., 363 U S. 574, 80 S.C. 1347, 4
L. Ed. 2d 1409 (1960)).

°ld. at 649, 106 S.Ct. at 1418.

6ld. at 649, 106 S.Ct. at 14109.

I'd. at 650, 106 S.Ct. at 1419.
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of action asserted by the defendants. |f they do, SBS argues that
it is this Court's responsibility to enjoin defendants from
pursuing their arbitration clains because they are "ineligible for
arbitration." The crucial distinction, as identified by the
district court, is whether the tinme bars are considered issues of
"substantive arbitrability" relating to whether the parties agreed
to arbitrate these issues, or, whether the rul es present issues of
" procedur al arbitrability" relating to the procedures of
arbitration agreed upon.

As noted by the district court, SBSrelies on several opinions
of the Third, Sixth, and Seventh Crcuit Courts which analyze the
AMEX and NASD rules, as SBS does, as eligibility requirenents or
prerequisites to arbitrability.® This Court, however, nust focus
its attention on the treatnent it has given these types of
provi si ons.

In Local No. 406 v. The Austin Co., this Court reversed a
decision by the district court granting a notion for sumary
j udgnent based on the untineliness of grievances filed by the union
seeking arbitration.® The district court found that the union's
grievances had not been filed within thirty days, as required by

the collective bargai ning agreenent.® Rather than review ng the

8The best exanple is Edward D. Jones v. Sorrells, 957 F.2d
509 (7th G r.1992); see also, Paine Wbber v. Hartmann, 921 F.2d
507 (3rd G r.1990); Paine Wbber v. Hofman, 984 F.2d 1372 (3rd
Cir.1993); Roney v. Kassab, 981 F.2d 894 (6th G r.1992).

9784 F.2d 1262 (5th G r.1986).
01d. at 1264.



district court's decision, however, we questioned whether the
district court should have decided that issue or should have |eft
it to the arbitrator.

This Court, in reliance on the Suprene Court's decision in
John Wley & Sons v. Livingston,!! reversed the district court's
decision and held that it was the arbitrator's role to determ ne
whet her the proper arbitration procedures had been followed.? W
held that "a question of tineliness is generally to be considered
one of procedural arbitrability".'® As a procedural issue, Suprene
Court precedent requires that it be decided by the arbitrator. The
district court's only role should have been to determ ne whet her
the subject matter of the dispute was subject to arbitrati on under
the parties' agreenent.?

Qur decision in Local 4-447 v. Chevron Chem cal Conpany is
al so relevant. ™ In Local 4-447, Chevron, in opposition to a notion

seeking to conpel Chevron to arbitrate, contended that one of the

1376 U.S. 543, 84 S. . 909, 11 L.Ed.2d 898 (1964). This
case is a forerunner of the Suprenme Court's nore recent decision
in AT & T Technol ogi es.

2l d. at 1264- 65.
Bld. at 1264.
¥ld. at 1265.

15815 F.2d 338 (5th Cir.1987); see also Al abama Power
Conmpany v. Local Union No. 391, 612 F.2d 960 (5th G r. 1980);
Comrerce Park v. Mardian Construction Co., 729 F.2d 334 (5th
Cir.1984). For an application of this Court's rule that
tinmeliness is a question of procedural arbitrability, see United
Food and Commercial Wrker's Union v. Delta Catfish Processors,
Inc., 767 F.Supp. 798, 800 (N.D.Mss.1991); Sabi ne | ndependent
Seagoing Oficers Assoc. v. Sabine Tow ng Transportation Co., 805
F. Supp. 430, 433 (E.D. Tex. 1992).



Union's grievances under the collective bargai ning agreenent had

not been submtted to arbitration in a tinmely fashion.® The

relevant provision in the agreenent provided that "[o]nly
grievances ... which are processed ... within the tinme limts
herein provided shall be subject to arbitration...." Chevron

argued that because of this express exclusion, the grievance which
was allegedly filed | ate was not subject to arbitration under the
agreenent . In other words, the parties had agreed only to
arbitrate grievances filed in a tinely fashion and, therefore, it
was wthin the court's review ng power under AT & T Technol ogies to
determne that this grievance was not subject to arbitration.

W di sagreed and held that the issue of tineliness was within
the arbitrator's jurisdiction.!® The only exception to this general
rule was "that a court "could deny arbitration only if it could
confidently be said not only that a claimwas strictly procedural,

but also that it should operate to bar arbitration altogether

.'" "1 Chevron attenpted to place itself in this rare category of
cases but failed. W held that since there was sone di spute as to
the timng of the filing of the grievance at issue, the substantive

clains were arbitrable and the procedural issue of tineliness

% d. at 339.
7ld. at 339.
8 d. at 340.

¥1'd. at 341 (quoting John Wley & Sons, Inc. v. Livingston,
376 U.S. 543, 84 S. Ct. 909, 11 L.Ed.2d 898 (1964)).
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shoul d be decided by the arbitrator.?®

Appl yi ng these concepts to the case before us, the questionis
whet her the parties originally intended their clains to be subject
to arbitration. |If we answer positively, unless we find that the
tinme bars cited by SBS will absolutely bar arbitration, we nust
deny SBS the declaratory judgnent it seeks. From the broad
| anguage of the Custonmer Agreenents it is clear that both SBS and
the defendants intended to have "any controversy" arising between
themresol ved through arbitration. And while SBS's view that the
time bars are prerequisites to the arbitrator's jurisdiction has
sone support, simlar provisions have not been so interpreted by
this Court. Rather, this Court has characterized them as part of
the procedural requirenents to arbitration and, as such, they are
decision of the arbitrator. W hold, therefore, that the
tinmeliness issues raised in this case are issues of procedura
arbitrability and nust be decided by the arbitrator.

This case does not fall into the narrow exception articul ated
in Chevron because there is sone dispute as to the effect of the
tinme bars. First, there is a sone controversy as to when the | ast
act or occurrence giving rise to the clains of Boone and Sherman
took place. SBS contends that the |ast act was the | ast purchase
by each custoner, both of which took place over six years before
filing. The defendants, however, allege that SBS continued to act
fraudulently after the |ast purchases were nmade and within six

years of the filing of the arbitration conplaint. Furthernore, as

01 d. at 342.



to Sherman's al |l eged causes of action, the defendants contend that
SBS cannot now oppose arbitration under the doctrine of judicial
estoppel since SBS succeeded in staying an action by Sherman in
Texas state court based on the conpelled arbitration in the
Custonmer Agreenent.?! Finally, both Boone and Sherman argue that
the time bars should be tolled since SBS engaged in fraudul ent
conduct which prevented the defendants from |earning several
inportant facts until after the six year post-purchase date. Thus,
there is substantial controversy over whether the tine bars wll
act to bar the causes of action asserted by the defendants. This
Court cannot, under the narrow exception articulated in Chevron
prevent arbitration.
L1,

The district court appropriately decided that the grievances
raised by the defendants are subject to arbitration under the
Cust omer Agreenents. Furthernore, the district court appropriately
declined to decide the procedural issue of tineliness which, under
Suprene Court and Fifth Crcuit Court precedent, is a question for
the arbitrator. Accordingly, the decisions of the district court

in this consolidated appeal are AFFI RVED

2sherman al so contends that the abatenment by the Texas
state court was actually an order to arbitrate the clains which
woul d al | ow Sherman to by-pass NASD code section 15. The
district court, however, correctly characterized the abatenent as
a stay pending arbitration rather than a specific order to
arbitrate

10



