UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-8278
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JOE BRENT HERNDON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(Cctober 27, 1993)

Before SM TH, BARKSDALE, and DeMOSS, Circuit Judges:
PER CURI AM

Joe Brent Herndon ("Herndon") pleaded guilty, pursuant to a
witten plea agreenent, to one count of manufacturing marijuana in
violation of 21 U.S.C. 8§ 841(a)(1).* Nothing in the witten plea
agreenent speaks to whether conviction under Count one would carry
a mandatory mni num sentence or of the maxi num possible penalty
provi ded by | aw for conviction under Count one. Likew se nothing

in the witten plea agreenent indicates the guideline range which

lcount One of the indictment reads as fol | ows: " Begi nning in or about July, 1991 and
continuing until August 5, 1991, in Hays County in the Western District of Texas and el sewhere,
t he Defendant, JOE BRENT HERNDON, unlawfully and know ngly manufactured marijuana, a Schedul e
I Controlled Substance, contrary to Title 21, United States Code, Section 841(a)(1)."



m ght be applicable to Count one. |In addition to the witten plea
agreenent, the governnent prepared a statenent of factual basis
whi ch Herndon and his counsel co-signed, evidencing that they had
read the factual basis and that the "allegations contained in the
factual basis are true and correct." Two of the sentences in the
factual basis read as foll ows:

"The officers |ater executed a search warrant

at the house. The search revealed no |ess

than fifty (50) grow ng marijuana plants

ranging in size from one foot to nine feet
tall." (enphasis added)

The underlined words are the essence of anbi guity because | ogically
they constitute an agreenent only as to what was not found, (i.e.,
any nunber of marijuana plants beginning with 49 and going down to
zero); and | eave open entirely the nunber whi ch was actual |y found.
Early on in Herndon's Rule 11 colloquy, this anbiguity surfaced
when defense counsel indicated that there was a dispute as to the
nunber of plants and that it was defendant's position, "that there
were 50 or less plants.” |Imediately thereafter, the foll ow ng
di al ogue appears in the Rule 11 transcript:
THE COURT: Wy recol l ection of your

statenent or the summary of the evidence was
that it says no less than fifty marijuana

pl ant s.
MR. PI TTMAN [ prosecutor]: That's correct,
Your Honor. That's what's in the signed

factual basis in the case.

THE COURT: So, | suppose there could be
fifty based upon that.



MR. SPIVEY [defense counsel]: That' s my
under st andi ng.

THE COURT: Al right. And that's -- you
agree wth that sumary then?

MR. HERNDON [t he defendant]: Yes, sir, | do.

Later on, the trial judge advised the defendant that, "the
maxi mum possi ble penalty under Count one is twenty years of
i mprisonment and a fine of $1, 000, 000." The defendant acknow edged
that he understood that. At no other point in the Rule 11 hearing
did the trial judge advise Herndon as to any mandatory m ni mum
sentence which m ght be applicable to Count one, nor is there any
dialogue in the Rule 11 transcript which nentions or di scusses any
possi bl e guideline range or guideline sentence which mght be
appl i cable to Count one.

Foll ow ng the Rule 11 hearing which occurred on Novenber 12,
1992, the probation officer prepared his pre-sentence i nvestigation
report ("PSR') dated Decenber 10, 1992. 1In his PSR, the probation
of ficer recognized that Herndon was "adamant in his claim that
there were less than 50 growing marijuana plants involved"; but,
the probation officer relied upon the reports of the arresting
officers that 110 plants had been seized at the tinme of Herndon's
arrest. Rel ying upon the text at the end of the "Drug Quantity
Table" (U S.S.G 8§ 2D1.1(c)) instructing that when 50 or nore
marijuana plants are involved in the offense, "treat each plant as
equi valent to one kilogram of marijuana," the probation officer
cane up with a base offense |level of 26; and added a two-|evel
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increase for the firearns which were seized in the house which
Her ndon was occupyi ng. The resulting level of 28 produced a
gui deline range of confinenent between 78 and 97 nonths, since
Herndon had no crimnal history points which would nove his
sentence to a higher |Ievel. The probation officer cited as
statutory provisions in paragraph 58 of the PSR that the
controlling statutory provision was 21 US. C. § 841(b)(1)(C.
However, if in truth and in fact 110 plants of marijuana are
i nvol ved, the correct statutory authority for punishnent of this
of fense woul d be Section 841(b)(1)(B)(vii) which applies to "100 or
nmore marijuana plants" and provides for a m ni num sentence of not
| ess than 5 years and a maxi num sentence of not nore than 40 years.
Consequently, the advice which the trial judge gave to the
defendant at the tine of his Rule 11 coll oquy was incorrect in that
the trial judge advised Herndon of a potential 20 year nmaxinmum
when in fact the pmaximum would be 40 vyears, and he failed
conpletely to advise Herndon of the 5 year m ni num sentence.

The governnent concedes in its brief that these m stakes and
om ssions by the trial court were errors under the requirenents of
Rule 11(c) Fed. R Crim P.; and that the determ native question on
this appeal is whether or not such errors were "harmess" within
the neaning of Rule 11(h) Fed. R Crim P. as required by the en
banc holding of this Court in United States v. Johnson, 1 F.3d 296

(5th Gr. 1993)(en banc).
I n maki ng such harm ess error determ nation, we utilize the

follow ng principles as described in Johnson.



The determ nation of harmess error is a fact sensitive
inquiry and the results will depend upon the particul ar
facts of each individual case; 1d. at 302.

Application of the harmless error analysis should not
result in "nullifying inportant Rul e 11 safeguards"; and
the kinds of Rule 11 violations which m ght be found to
constitute harm ess error on direct appeal "are fairly
limted." Id. (quoting Advisory Commttee notes to Rule
11).

In assessing harm essness, we nust resolve the issue
"solely on the basis of the Rule 11 transcript and the
ot her portions (e.g., sentencing hearing) of the limted
record made in such cases"; but in considering
"docunentation that itself post-dates the plea hearing
(such as the pre-sentence investigation report,
obj ections thereto by the defendant and the transcri pt of
the sentencing hearing), we wll consider only those
tenporally relevant matters that are revealed in the
record."” 1d.

The ultimate determ nation of harm essness is "whether
the error affects substantial rights"; and i n maki ng t hat
determ nation, "we focus on whether his know edge and
conprehension of the full and correct information woul d
have been likely to affect [the defendant's] w | lingness

to plead guilty." 1d.



Appl yi ng these princi ples fromJohnson to the circunstances of
this case, we have no difficulty in concluding that the failure of
the trial judge to "informthe defendant of and determ ne that the
def endant understands...the mandatory m ni nrum penal ty provi ded by
|aw' as required by Rule 11(c) was not harmess in this case. W
arrive at that conclusion for the foll owm ng reasons:

| .

As mandated by Johnson, we have searched: (i) the
transcript of the Rule 11 hearing, (ii) the plea agreenent,
(ii1) the statenent of factual basis, (iv) the presentence
i nvestigation report and objections thereto by the defendant,
and (v) the transcript of the sentencing hearing; and have not
been able to find any basis upon which we could reasonably
concl ude that the defendant was "aware of and under st ood" t hat
there was a five (5) year mninmum statutory sentence
applicable to the count to which he was pleading guilty.

This distinguishes this case fromthe circunstances in
Johnson itself, where the transcript of the Rule 11 coll oquy
clearly showed that Johnson was aware that the probable
gui del i ne sentence resulting fromhis conviction would have a
m ni mum range of twenty (20) years, even though the trial
court had failed to inform him of a mandatory statutory
m ni mrum of one (1) year applicable to one of the counts of
whi ch he was pleading guilty.

1.

It is apparent fromour reviewof the record in this case



that there was controversy fromthe very beginning as to the

anbi guous | anguage in the statenent of factual basis that "no
less than fifty (50) growing marijuana plants" were invol ved
in the charge. In our view, this anbiguity caused the trial
judge to select the wong subsection of 21 U S.C. § 841(b) for
t he purpose of advising the defendant as to statutory m ni nuns
and maxi muns. 2

Gven that the original offense report in this case
i ndi cated that, "One hundred and Ten (110) growi ng marij uana
pl ants" were taken into custody in this case, we are puzzled
as to why the prosecution resorted to the anbi guous | anguage
which it used in the statenent of factual basis, rather than
specifying the particular nunber of plants indicated in the
of fense report, and then stood by silently at the Rule 11
heari ng when the judge effectively construed the statenent of

factual basis as involving "Fifty (50) plants,"” and used t hat
determination to sel ect the penalty provision under 8§ 841(b).
W take this occasion to urge the prosecutor and defense
counsel to use the witten plea agreenent, and the statenent
of factual basis, for the purpose of clarifying rather than

obfuscating the consequences of the charge to which the

defendant intends to plead guilty.

2As not ed by the governnment inits brief, Section 841(b) of Title 21, United States Code,

sets forth four ranges of inprisonment for violations of 8 841(a) involving marijuana: (1) if
| ess than 50 kil ograns or 50 plants regardl ess of weight, the penalty is a termof inprisonnment
up to five years (8 841(b)(1)(D)); (2) if 50 or nore, but less than 100 kil ograns or plants,
the termof inprisonnent is up to 20 years (8 841(b)(1)(Q); (3) if 100 or nore, but |less than
1000 kilograns or plants, the termof inprisonnent is at |least five years up to a maxi num of
40 years (8 841(b)(1)(B)); and (4) if 1000 or nore kil ograns or plants, the termof inprisonnent
is at least ten years up to life (8 841(b)(1)(A)).

7



Wiile we agree with the governnent's argunent in this
case that neither allegation nor proof of drug quantities is
essential to conviction under 8§ 841(a), there is absolutely no
way to properly determne statutory mninum and naxinum
penal ti es under 8 841(b) w thout appropriate know edge as to
the quantities involved. [|f the governnent chooses to play
"hide the thinble" regarding drug quantities, as it did in
this case, then we think it incunbent on the prosecution at
the Rule 11 hearing to request the trial judge to advise the
defendant as to all of the possible m ninuns and naxi muns of
puni shnment under 8§ 841(b) which could possibly be applicable
as a result of appropriate determ nation of quantities using
rel evant conduct under the guidelines.

L1,

Finally, where the m ni rum nmandatory sentence, of which
the defendant was not informed, constitutes a substantial
portion of the actual sentence ultimately determned to be
applicable wunder the guidelines, we think there is a
significant possibility that awareness of such m ni nrum woul d
have affected the defendant's decision to plead guilty. First
of all, a statutory m ni numnecessarily colors the eval uation
by a defendant and his counsel of his potential sentence,
because it inherently sets a m ninmum bel ow which a sentence
determ ned by the guidelines cannot go. Mre significantly,
in drug cases, such as this one, awareness of a statutory

mnimmwll, in and of itself, informa defendant as to the



gross ranges of drug quantities which the governnment contends
may be involved; and if those quantities are in dispute, as
they were here, a defendant m ght well conclude that rather
than pleading guilty and faci ng a sentence based on a quantity
whi ch he di sputes, he would just as soon have his day in court

under a "not guilty" plea with a chance of getting off
entirely. Qher panels of this court have expressed simlar

sensitivity to the error of non-disclosure or m s-disclosure

of mandatory mninuns. See U.S. v. Martirosain, 967 F.2d 1036
(5th Gr. 1992); and U.S. v. Wyte, No. 92-4150, 1993 U. S

App. LEXI'S 24169 (5th Gir. Sept. 21, 1993).

The governnent argues two t heories on which we shoul d concl ude
that the Rule 11 errors in this case were harniess. First, the
governnment contends that "on the facts of the instant case, the
mandatory mni num penalty provided by statute had no effect on
appel l ant's sentence." Wether the nmandatory m ni numhad an effect
on the sentence is not the question, however. The question is
whet her awareness of a mandatory m ni nrum woul d have affected the
defendant's decision to plead guilty.

Secondl y, the governnent cites several instances in the record
whi ch the governnent contends show that appellant "repeatedly
persisted in his guilty plea and declined the district court's
offer to wwthdraw the plea." W have revi ewed each of these cited
i nstances and decline to sointerpret them Al of these instances

occurred during the sentencing hearing, not the Rule 11 hearing,



and none of the instances constitute any indication of what the
def endant was "aware of or understood" regarding the existence of
a statutory mninumsentence as of the "tenporally relevant” tine,
i.e., the Rule 11 hearing. Finally, none of the instances rise to
the dignity of an occasion on which the defendant "know ngly and
intelligently" waived the failure of the trial judge to conply with
Rule 11(c).

For the foregoing reasons, we VACATE the conviction and

sentence, and REMAND the case to the trial court for re-pleading.
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