IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8123

SI ERRA CLUB

Pl ai ntiff-Appellee,
and
CGREEN VALLEY SPECI AL UTILITY DI STRI CT, ET AL.,

| ntervenor-Plaintiffs-
Appel | ees,

ver sus
BRUCE BABBI TT, Etc., ET AL.,

Def endant s- | nt er venor s-
Def endant s- Appel | ant s,

and
UNI TED SERVI CES AUTOMOBI LE ASSOCI ATI ON, ET AL.,

| nt er venor s- Def endant s-
Appel | ant s,

Appeals fromthe United States District Court for
the Western District of Texas

July 2, 1993

Bef ore REAVLEY and GARWOOD, Circuit Judges, and LAKE! District
Judge.

REAVLEY, Circuit Judge:

! District Judge of the Southern District of Texas, sitting
by desi gnati on.



Because the district court's judgnent inposes no injury upon
the parties noving this appeal, no case or controversy renains.
Lacking jurisdiction, we dismss.

The Sierra Cub sued the United States Fish and Wldlife
Service and Interior Secretary Lujan (collectively FW5) for
violating the Endangered Species Act (ESA), 16 U S.C. § 1531 et
seq., by failing to adopt and i nplenent plans to protect various
endangered species that live in the San Marcos and Comal Springs
of Central Texas. The district court admtted several
governnental entities as plaintiff-intervenors, and opposing
governnental entities and private water users as defendant-
intervenors. After trial, the district court enjoined FW5 to
generate and di ssem nate informati on about the springflows
necessary to protect endangered species at San Marcos and Conma
Springs. FWS appealed, but |ater agreed to dismss its appeal if
the plaintiffs joined a "Mdtion to Clarify the Judgnent and
Findings," which did not affect the relief ordered agai nst FW5.
The plaintiffs joined the notion, the district court anended its
findings and judgnent in accord with the notion, and FW5
dism ssed its appeal. Several defendant-intervenors wish to
conti nue an appeal in the absence of FWs. W dism ss for want of
jurisdiction.

| . BACKGROUND

The Edwards Aqui fer (Edwards) stores water in a natural

underground reservoir that stretches through six counties in

Central Texas. Rainfall seeps through porous earth to "recharge"



Edwards all along its path, and the water in the aquifer flows
eastward. Many governnents, corporations, and individuals,

i ncl udi ng appell ants, punp water from Edwards. Depending on the
anount that recharge exceeds punping, water |eaves Edwards
naturally at two |large springs, San Marcos Springs and Coma
Springs, situated approximately fifteen mles apart at the

aqui fer's eastern edge.

San Marcos Springs and dependent streans are hone to four
species listed by the federal governnent as "endangered" (the
Fountain Darter, the Texas Blind Sal amander, the San Marcos
Ganbusi a (which may now be extinct), and Texas WIld Rice) and one
listed as "threatened" (the San Marcos Sal anander). See 50
CFR 88 17.11-12 (1992). Comal Springs and dependent streans
are the only other honme worldwi de to the Fountain Darter and the
San Marcos Sal amander. Until June 1993, Texas placed no
restrictions on punping from Edwards, so no guarantee existed
that water for these species would cone from San Marcos or Conma
Springs although all of the species depend on water for their
survi val

In May 1991, Sierra Cub sued FW5, alleging that endangered
speci es died when flow fromthe San Marcos and Conal Springs
dr opped bel ow a certain nunber of cubic feet per second. Sierra
Cl ub asserted that FW5 was responsible for the |loss of these
creatures under the ESA because FW5 failed to devel op and
di ssem nate i nformati on about the m ni num springfl ows necessary

to protect the endangered species, and because FW5 failed to



exercise its authority under the ESA to inpose punping
restrictions to maintain the necessary springflows. Several
governnental entities who are interested in nmaxim zing springflow
from San Marcos and Conmal Springs intervened as plaintiffs,? and
an opposing set of governnental entities and private water users
interested in preserving the right to punp Edwards water w thout
[imtation intervened as defendants.® Subsequently, Sierra C ub
and all plaintiff-intervenors anended their conplaints to strike
their claimthat the ESA required FW5 to regul ate punping from
Edwar ds; but they continued to press their claimthat the ESA
requires FWs to determ ne the m ni num springfl ows necessary to
preserve the endangered species at San Marcos and Comal Springs.
Judge Bunton conducted a bench trial and issued
conpr ehensi ve findings and conclusions in February 1993. He
concl uded that FW5 has a nondi scretionary duty under ESA 8§ 4(f),
16 U.S.C. 8§ 1533(f), to "develop and inplenent ... recovery
pl ans" for endangered species, and that FW5 neglected its section

4(f) duty with respect to the four endangered species at San

2 Plaintiff-intervenors include the Guadal upe-Bl anco Ri ver
Authority, the City of San Marcos, the City of New Braunfels, New
Braunfels Utilities, Geen Valley Special Wility District,

At ascosa Rural Water Supply Corporation, and Bexar Metropolitan
Water District.

3 Defendant-intervenors include the Texas Departnent of
Agriculture, the Texas Water Comm ssion (TWC), the Texas Parks
and Wldlife Division, the Gty of San Antonio, the Geater San
Antoni o Buil ders Associ ation, United Services Autonobile
Associ ation, Redland Stone Products Conpany, Southwest Research
Institute, USAA Real Estate Conpany, Southwest Foundation for
Bi onedi cal Research, Living Waters Artesian Springs, Ltd., Danny
McFadi n, Tormy \Wal ker, and Carl Miecke.
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Marcos and Comal Springs. He also held that FW5 "took" Fountain
Darters in violation of ESA 8 9, 16 U S.C. § 1538, by failing to
promul gate springflow limts before droughts in 1989 and 1990.
Based on these conclusions, the district court enjoined FWs to
devel op and dissem nate i nformation about the springflows
necessary to sustain the endangered species at San Marcos and
Comal Springs. The court did not order further relief against
FW5, nor did it order relief against anyone other than FWS. *
This judgnment satisfied the plaintiffs, but FW5 and several

def endant -i nt ervenors appeal ed.

When Interior Secretary Babbitt replaced Interior Secretary
Lujan, FW5 changed its position in this case. FW agreed to
dismss its appeal if the plaintiffs agreed to certain semantic
changes in the district court's findings and judgnent;® none of
the changes affect the relief ordered against FWs. The
plaintiffs joined FW's Motion to Clarify the Judgnent and
Fi ndings, the district court anended its findings and judgnent to
conformwith the parties' notion, and FW5 dism ssed its appeal.
However, several defendant-intervenors wish to continue their

appeal s.® The appel |l ees argue that the appellants have no

4 The court did enjoin TWC to prepare a conprehensive
Edwar ds managenent plan, but TWC asked to be assigned this task,
has already perfornmed it, and no one conpl ai ns about this part of
the district court's judgnent on appeal.

> Mbst significantly, the anended findings recite "that the
absence of know edge,"” rather than FW5' s recal citrance, caused
taki ngs of and jeopardy to Fountain Darters in 1989 and 1990.

6 Appellants include all parties listed in note 3, supra,
except: the Texas Parks and WIldlife D vision and Living Waters
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st andi ng absent FW5, and that we have no jurisdiction to decide
t hese appeal s.
1. ANALYSI S

The Constitution's Article Il limts the federal
judiciary's decisional authority to "cases" and "controversies."
A case or controversy does not exist unless the person who asks
the court for a decision has "standing" to do so, the el enents of
which are injury, causation, and redressability. See Lujan v.
Def enders of Wldlife, ))) US ))), 112 S. C. 2130, 2136
(1992). A party's "status as an intervenor ... does not confer
standing sufficient to keep the case alive in the absence of [the
party on whose side the intervenor intervened]." Dianond v.
Charles, 476 U. S. 54, 68, 106 S. C. 1697, 1706 (1986). Rather,
intervenors who wi sh to prosecute an appeal on their own nust
separately fulfill the injury, causation, and redressability
requi renents of Article Ill. Id.

Where standing to appeal is at issue, appellants nust
denonstrate sone injury fromthe judgnent below. See 15A CHARLES
ALAN WRI GHT, ARTHUR R. M LLER & EDWARD H. COOPER, FEDERAL PRACTI CE AND
PROCEDURE 8 3902, at 63 (1992). The judgnent here sinply requires
FWS to devel op and di ssem nate springflow information based on
the court's finding that ESA § 4(f) places a nondiscretionary
duty on FW5 to generate this information. |In its judgnent, the
district court also nmakes "interimspringflow findings for al

pur poses under the ESA" at which various endangered species are

Artesian Springs, Ltd.



"taken" or "jeopardized" within the neaning of the ESA. Because
these findings are irrelevant to whether FWs5 has a duty to
devel op and di ssem nate springflow information, they have no
preclusive effect in future litigation. See Hi cks v. Quaker Qats
Co., 662 F.2d 1158, 1166 (5th G r. 1981) (No issue can be
precl uded unless "the determ nation of the issue in the prior
litigation [was] a critical and necessary part of the
judgnent."). Counsel for plaintiffs agreed at oral argunent that
the springfl ow nunbers adopted by FWS are subject to challenge in
any subsequent enforcenent suit under the ESA

Mor eover, because FW5 has agreed to the anended judgnent and
it grants relief only against FWs and nerely requires it to
devel op and dissem nate factual information having no | egal
consequence and which FWS woul d be free to devel op and
di ssem nate absent the judgnent, and because intervenor -
def endants, including the TWC, are not bound by such information
or its dissemnation (and are as free to subsequently contest it
as if it were not nmade pursuant to the judgnent), none of the
findings or declarations in the anended judgnent (or in the
anended findings of fact and conclusions of |aw) are necessary to
the relief ordered against FW5. Thus none of such findings or
decl arations have preclusive effect on appellants in future
litigation, and appellants otherw se |ack standing to chall enge
any of them here.

Qur deci sion concerning preclusive effect controls

subsequent cases. In New York Tel ephone Co. v. Malthie, 291 U S.



645, 54 S. . 443 (1934), a district court enjoined the
enforcenent of rate orders at the tel ephone conpany's behest, and
al so fixed the value of the tel ephone conpany's property and the
allowed rate of return on that property. The tel ephone conpany
appeal ed because it disagreed with the determ nations of property
value and rate of return. The Suprenme Court sinply stated that
the court's findings concerning property value and rate of return
"are not to be regarded as res judicata ... in any judicial
proceedi ng," and dism ssed the appeal. Id. at 646, 54 S. C. at
443. W follow the sanme course here to assure the appellants
that they will suffer no adverse consequences in future
litigation fromthe judgnent and findings in this case. See also
15A WRIGHT, MLLER, & CoorPER, 8§ 3902, at 83 ("[I]t is better to deny
appeal and forbid preclusion than to permt appeal in order to
support preclusion.").

The appellants all ege nunerous injuries fromthe district
court's judgnent, but we decide that the judgnent and fi ndi ngs
are of no consequence to them On its face, the judgnent orders
not hi ng of the appellants. Nor will the judgnent affect the
appellants in any future litigation, because the only issue
necessarily decided by the district court is that FW5 has a
nondi scretionary duty to pronulgate springflow information. The
appel l ants cannot legitimately bl ane the judgnment for causing any
future litigation; the information ordered by the district court
isinno wse a prerequisite to ESA-enforcenent |itigation.

Finally, the judgnent inflicts no procedural injury on the



appel lants )) no | aw accords the appellants a right to
participate in FWS' s deci si onmaki ng process because the
springflow informati on mandated by the judgnent does not, of
itself, bind the appellants, and because the judgnent recognizes
that FW56 may change its springflow determ nations at any tine in
the exercise of its best professional judgnent.

DI SM SSED.



