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Before POLITZ, Chief Judge, H G3d NBOTHAM Circuit

Judge,
DAVI DSON, District Judge.

"‘District Judge of the Northern District of M ssissippi,
sitting by designation.

and



H G3 NBOTHAM Circuit Judge:

Def endants in these consol i dated cases all egedly conspired to
defraud a bank out of $2.7 mllion by arranging a fraudul ent | oan
and then mani pul ating records so the | oan would | ook justifiable to
regul at ors. Def endant Robert Terry clains his prosecution is
barred by doubl e jeopardy. The governnent clains that the district
court erred in striking two overt acts fromthe indictnent. W
affirmthe district court's decision that Terry's prosecution is
not barred by double jeopardy, and we dismss the governnent's
appeal for want of jurisdiction.

| .

Def endant Robert Terry was first indicted on Septenber 24,
1991. After a series of continuances, he filed notions to dismss
the indictnment on April 3, 1992 and April 7, 1992. The court
denied the April 3 notion and held the April 7 notion in abeyance.
Trial began April 21, 1992, and ended with the grant of Terry's
motion for a mstrial. The notion for mstrial canme during the
testinony of WIlliam Kelly, a fornmer codefendant of Terry's who
agreed to testify for the governnent. The prosecutor asked why he
earlier lied about his fraudul ent behavior. He answered that he
had been afraid for his |ife because Terry had kill ed soneone. The
next norni ng anot her prosecutor spoke to Kelly about his testinony
on this issue during a recess that cane during defendant's cross-
exam nation of Kelly.

The judge granted a mstrial, persuaded that the prosecutor's

conversation wth the wtness prevented the defense from



effectively mnimzing the effects of Kelly's statenents by cross-
exam nation. The judge al so requested parties to brief whether he
shoul d di sm ss the charges with prejudi ce because of prosecutori al
m sconduct . Before any briefs were submtted, the prosecution
noved for |eave to dismss the indictnent under Federal Rule of
Crimnal Procedure 48(a). Terry did not object and the district
court dism ssed the indictnent without prejudice. On August 19,
1992, Terry was indicted again and this indictnent was di sm ssed
W t hout prej udice.

On Cctober 7, 1992, an indictnent was returned charging that
Terry, Thomas Waldron, and David Wwnger, from approximtely
Decenber 1986 to April 1992, conspired to commt bank fraud, mai
fraud and wire fraud in violation of 18 U S.C. 88 371, 1344, 1341
and 1343. The chargi ng | anguage of the first count, reall eged and
i ncorporated in the other counts, alleged that the three defendants
arranged for a $2.7 mllion loan to Waldron and then mani pul at ed
bank records to create an apparent adequate net worth. The
indictment also charged acts of concealnent as part of the
conspiracy:

It was further a part of the conspiracy that defendants

and their co-conspirators woul d coverup and conceal from

regul at ors and ot hers that noneys of Republic, i.e., part

of the proceeds of the six (6) |oans described above,

wer e bei ng used to purchase shares of preferred stock of

Republ i c.

The count set forth 24 overt acts, including:

23. Thereafter, defendant WALDRON net with at | east one

co-conspirator and others involved in the bank

fraud schenme in 1988 and 1989 to discuss their
crimnal liability for activities described above.



24. Defendant WALDRON paid |egal defense fees for
representati on needed as a result of the bank fraud
schene and noney | aundering activities of defendant
TERRY, through and after April, 1992.

Terry and Wenger noved to strike overt acts 23 and 24 prior to
trial. In early April of 1993 Terry noved to dismss the
i ndi ctment on the grounds of double jeopardy.

On April 19, 1993, the district court issued a nenorandum
opi nion denying Terry's notion to dismss the indictnent on the
grounds of double jeopardy and granting Terry and Wenger's notion
to strike. The United States appeals the decision to grant the
motion to strike and Terry appeals the rejection of his claimof
doubl e | eopardy.

1.

The governnent argues that we have jurisdiction under 18
US C 8§ 3731. It first urges that we have jurisdiction because
this is an appeal froma decision "dism ssing an indictnent
as to any one or nore counts." The governnment does not contend
that the two overt acts struck by the district court constitute a
count of the indictnent. Rather, it urges us to adopt the rul e of
some circuits that the word "count"” in section 3731 includes orders
dismssing only a portion of a count, provided that the stricken

material established a discrete basis of crimnal liability that

coul d have been charged as a separate count. See, e,qg., United

States v. lLevasseur, 846 F.2d 786 (1st Cr.), cert. denied, 488

U S 894 (1988); United States v. Tom 787 F.2d 65 (2d Cr. 1986).

We did not pass on the nerits of this test |last year in United

States v. Mller, 952 F.2d 866 (5th GCr.), cert. denied, 112 S. Ct

4



3029 (1992), and decline to do so today. We have no need to
because even under such a reading of the statute, the governnent
does not explain what offense could be charged from Counts 23
(having a neeting) and 24 (agreeing to pay attorneys' fees). Cf.
Levasseur, 846 F.2d at 790 (each stricken overt act was a separate

violation of state arson law); United States v. Martin, 733 F.2d

1309 (9th Gr. 1984) (en banc), cert. denied, 471 U S. 1003 (1985)

(continuing failure to register with Selective Service was a
separate of fense).

Alternatively, the governnent relies on statutory | anguage
al l ow ng appeal froma decision or order "suppressing or excluding

evi dence" and directs us to our recent opinionin United States v.

MIller, 952 F.2d 866 (5th Gr.), cert. denied, 112 S. C. 3029

(1992). In Mller, the governnent argued that there was appell ate
jurisdiction because the district court deleted allegations from
the indictnent, effectively restricting the trial evidence. This
court said this argunent was "reasonable,"” but found it had no
jurisdiction because the governnent had not tinely filed the
certification required by section 3731. 952 F.2d at 875.

This argunent stretches our dicta in Mller too far. Every
order narrowi ng the scope of an indictnent potentially limts the
governnent's evidence at trial. | f Congress had neant for the
"suppression” part of the statute to beread this broadly, it would
not have di stingui shed between orders dism ssing all or part of an

i ndi ctment and t hose excl udi ng evidence. W are unwilling to read



part of section 3731 as surplusage, and are conpelled to concl ude
that we have no jurisdiction to hear the governnent's appeal.
L1l
We agree with the governnment that its second prosecution of
Terry did not wongfully put himin jeopardy a second tine. A
defendant has a right to have his first jury decide guilt; he
wai ves that right by noving for a mstrial or acquiescing in a

dismssal. Oegon v. Kennedy, 102 S.Ct. 2083, 2089 (1982); United

States v. N chols, 977 F.2d 972, 974-75 (5th Gr. 1992), cert.
denied, 1993 U. S. LEXIS 5213 (Cct. 4, 1993).

The governnent contends that Terry waived any |eopardy
contention he may have had by acquiescing in the Rule 48(a)
dismssal. As we have explained, while the parties were briefing
t he i ssue of whether the charges should be dism ssed with prejudice
because of prosecutorial msconduct, the prosecution noved to
di sm ss without prejudice under Rule of Crimnal Procedure 48(a).
Terry did not object and the court then dismssed wthout

prejudice. This dismssal did not bar retrial. See Wodring v.

United States, 311 F.2d 417, 423 (8th Gr.), cert. denied, 373 U S.

913 (1963). See also Charles A Wight, 3A Federal Practice and
Procedure: Crimnal 8§ 811, at 195 & n.9 (2d ed. 1982).
We t hus have no occasion to decide if the prosecutors "goaded"

a mstrial. See O egon v. Kennedy, 102 S. C. 2083 (1982), and

United States v. Singleterry, 683 F.2d 122 (5th Gr.), cert.

deni ed, 459 U. S. 1021 (1982). Nonethel ess, we nust not |et pass

W t hout notice the inpropriety of the prosecution's actions. The



prosecut or conducting the direct examnation, with no notice to the
defense, know ngly elicited testinony accusing Terry of a serious
crimnal offense. The prosecution had nade no effort to
i nvestigate the accusati on and have never brought any charges based
on it. And once this apparently basel ess accusation cane before
the jury, another prosecutor spoke to the witness about it, not to
correct it but to place the assertion in a nore credible |ight.
Thi s conduct was wong. The prosecutors are adnoni shed that such
acts breach their duty to represent the public interest. Trusting
that this failure was an episodic error, we say no nore--for now.

DI SM SSED | N PART AND AFFI RVED | N PART.



