IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4870
Conf er ence Cal endar

LORA MAE PETERS ET AL.
Pl aintiffs-Appellants,
vVer sus
UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Louisiana
* Cctober 27, 1993
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Lora Mae Peters and her children filed a wongful -death
action against the United States followi ng the death of Ms.
Peters's husband in a Veterans Adm nistration hospital. The
district court dismssed the action because the plaintiffs failed
to serve the United States Attorney within 120 days of filing the
conplaint. Because the statute of limtations has expired, the

di sm ssal operates as a dism ssal with prejudice.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Service on the United States is acconplished by "delivering"
a copy of the summons and conplaint to the United States Attorney
for the district in which the action is brought and by sending a
copy of the summons and conplaint by registered or certified nai
to the Attorney Ceneral and any applicable officer or agency.
See Fed. R Cv. P. 4(d)(4). |If aplaintiff fails to serve the
def endant properly within 120 days of filing the conpl aint, upon

nmoti on of the defendant or sua sponte by the court with notice to

the plaintiff, the action shall be dism ssed w thout prejudice
unless the plaintiff shows good cause for failure to conplete
service. 1d. at 4(j). To establish "good cause" the plaintiff
must denonstrate "at | east as nmuch as would be required to show
excusabl e neglect, as to which sinple inadvertence or m stake of
counsel or ignorance of the rules usually does not suffice.”

Systens Signs Supplies v. United States Dep't of Justice, 903

F.2d 1011, 1013 (5th Cr. 1990) (internal quotations and citation
omtted). This Court reviews a Rule 4(j) dismssal for an abuse
of discretion. 1d.

This Court has rejected the argunent that service on the
United States Attorney by certified or registered mail is

sufficient under Rule 4(d)(4). See McDonald v. United States,

898 F. 2d 466, 467-68 (5th Gr. 1990). The Court al so has
rejected the contention that the inproper service is cured by
unti nely personal service of the conplaint, even if the United
States Attorney has actual notice of the action. |d. at 468.

Finally, a Rule 4(j) dismssal is proper even if the limtations
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period has run. 1d. The district court did not abuse its
di scretion by dismssing the plaintiffs' action.

The plaintiffs also argue that Rule 4(d)(4) as applied is
unconstitutional. They contend that the dism ssal "places form
over substance resulting in an unconstitutional denial of access
to the court and a deprivation of property w thout due process of
I aw. " The plaintiffs cite no authority to support their
proposition that the rule as applied is unconstitutional.

This Court has held that Rule 4(d)(4) is easily

under st andabl e and not unconstitutionally vague. See King v.

Stone, No. 92-7551 (5th Cr. Feb. 3, 1993) (unpublished; copy
attached). 1In King the Court also stated that although the
operation of the rule may be harsh, "[t]his is the schene that
Congress has devised, [] and a party's failure to conply with the
express requirenents of the applicable rules can result in
substantial prejudice.” 1d. The plaintiffs' constitutional
challenge to the rule as applied is neritless.

AFFI RVED.

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7551
Summary Cal endar

LE ROY CHESTER KING JR. ,
Pl ai ntiff-Appellant,
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VERSUS

M CHAEL P. W STONE,
Secretary, Departnent of the Arny Agency,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(CA-W1-0061(B))

(February 3, 1993)

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:™

The plaintiff, Le Roy King, filed this title VII conpl ai nt
on June 19, 1991, against the Secretary of the Arnmy, asserting
that his five-day suspension was occasi oned by racial discrimna-
tion. On Decenber 30, 1991, having failed to effect service of
process, he was granted until January 10, 1992, to serve process.

Returns of service were filed on January 13, 1992, stating
t hat process had been sent by certified mail to the Attorney
Ceneral of the United States, an Arny Corps of Engineers attor-
ney, and the Secretary of the Arny in care of the United States
Attorney. On January 16, 1992, returns were filed stating that
process had been sent by certified mail to the United States

Attorney and the Secretary of the Arny.

" Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw i nposes needl ess expense on the public and burdens
on the legal profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



No. 93-4870
-5-

The district court granted the defendant's notion to dism ss
for failure to effect proper service of process as required by
FED. R CQv. P. 4(d)(4), i.e., failure to obtain personal service
upon the United States Attorney or an Assistant United States
Attorney or a clerical enployee designated by the United States
Attorney to receive service of process. King does not claimthat
he conplied with rule 4(d)(4) but asserts, instead, that it is
unconstitutionally vague.

Even assum ng, arguendo, that the vagueness doctrine applies
to this rule, the rule is easily understandable. As the defen-
dant states, "Rule 4 itself should be clear to anyone who takes
the trouble to read the entire rule. ... Cearly the United
States and its officers are covered by [rule] 4(d)(4) and (5) and
not by 4(d)(1) or (3). Thus the rule is clear that the United
States and its officers are not covered by the provision which
allows mail service."

King al so argues that it is unfair to dismss his conpl aint
because it is now barred by limtations. This is the schene that
Congress has devi sed, however, and a party's failure to conply
wWth the express requirenents of the applicable rules can result

in substantial prejudice. The judgnment of dism ssal is AFFI RVED



