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Before POLI TZ, Chief Judge, WENER and DeMOSS, Circuit Judges.
POLI TZ, Chief Judge:

W have consolidated the captioned cases for appeal and
publ i sh our disposition thereof for two purposes: (1) to inform
the bench, bar, and public of the adoption of our Conference
Cal endar procedure in this circuit and to explain its operation;!?
and (2) to clarify the basis for and effect of the dismssal of in

forma pauperis filings under 28 U.S.C. 8§ 1915(d).

Conf er ence Cal endar

The inexorable increase in appeals has nmandated a constant
review and refinenent of appellate procedures in order to nmaintain
an acceptable level of tinely dispositions.? One refinenent has

been the introduction of the Conference Cal endar in which a panel

. For a detailed discussion, including a statistical
anal ysis, see the Foreword to the Texas Tech Law Review, Vol. 24
(1993), witten by our colleague Judge Jerry E. Smth.

2 United States Courts of Appeals typically maintain
records on a statistical year beginning on July 1 and continuing
until the follow ng June 30. Appeals filedinthe Fifth Crcuit as
of June 30 of the indicated year were as foll ows: 1989- 4, 743
1990- 5, 052; 1991-5,598; 1992-6, 421; 1993-6,695. "[P]risoner pro se
cases have consistently conprised approxi mately one quarter of the
docket of this court.” WIson v. Barrientos, 926 F.2d 480, 482
(5th Gr. 1991). Al t hough authorized 17 active judges, for the
past three years we have had 14 or |ess active judges. For the
past 20 nonths we have had 13 active judges.
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of judges neets, typically for four days, and resolves an average
of 30 cases per day. Prior to the collegial conference, the panel
menbers read the briefs and a bench nenorandum prepared by staff
counsel in each of the cases to be decided at conference. Each
panel nenber personally reviews the records of one-third of the
day's cases and takes the lead in the discussion of those cases
follow ng a presentation by staff counsel. Prior to the conference
a draft of the proposed per curiamopinion is reviewed and revised,
as needed, by the judge responsible for the record analysis. The
panel thoroughly discusses the appell ate i ssues and resol ves sane,
maki ng such changes as may be appropriate in the proposed opinion.
Wth the aid of nobdern technology, all revisions are pronptly
conpl eted and t he opi ni ons are approved, signed, and filed with the
clerk of court.

Qur Conference Cal endar practice is nowin its second year of
oper ati on. We plan sessions on alternate nonths and anticipate
average dockets of 120 cases per session. Every active judge on
our court has served on at | east one Conference Cal endar panel and
nost have served on two or nore. W are wunaninous in our
concl usion that cases deci ded on the Conference Cal endar receive a

fully adequate allocation of quality judicial tine and attention.

Graves - No. 93-1292

Danny R Graves appeals the dism ssal pursuant to 28 U S. C
8§ 1915(d) of his section 1983 civil rights claim W nodify and

affirm



Graves, proceeding in forma pauperis, filed suit agai nst Judge
Jack Hanpton, John Vance, the District Attorney for Dallas County,
and Harris M Sanuel, a private <citizen, alleging false
inprisonment as a result of his prosecution and conviction for
forgery. Finding all defendants immune from suit the district
court invoked section 1915(d) and dism ssed the conplaint as
frivol ous.

Dismssal of an in forma pauperis petition under 28 U S. C
8§ 1915(d) is appropriate if the district court is "satisfied that
the action is frivolous or malicious." An action is frivolous if
it "lacks an arguable basis either in lawor in fact."® W review
adistrict court's section 1915(d) dism ssal utilizing the abuse of
di scretion standard.*

A claimis based upon an indisputably neritless |egal theory
if the defendants are inmmune from suit.® Gaves advances three
such clainms. Judicial officers are entitled to absolute imunity
fromdanage cl ai ns arising out of acts perforned in the exercise of
their judicial functions.® The clains against Judge Hanpton are
based upon his actions during Gaves' crimnal trial SQ actions
well within the anbit of the judge's absolute i munity.

A crimnal prosecutor also enjoys absolute imunity from

3 Neitzke v. WIllianms, 490 U S. 319, 325 (1989).

4 Denton v. Hernandez, 112 S.C. 1728 (1992).

> Neitzke, 490 U. S. at 327.

6 Mtchell v. MBryde, 944 F.2d 229 (5th Gr. 1991).
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section 1983 danmage clains for presenting the state's case.’” This
immunity applies to the prosecutor's actions in initiating
prosecution and in carrying the case through the judicial process.?
Graves' clains against Vance are based on Vance's prosecution of
Graves for forgery, actions obviously within the scope of the
prosecutorial imunity.?®

Finally, the district court dismssed Graves' clains against
Sanuel because Graves did not allege any facts which woul d nake
Sanuel a state actor. Gaves alleges only that Sanuel nade a fal se
statenent against him A wtness is entitled to absolute imunity
from section 1983 damage clains, even if it is alleged that the
wi tness conmitted perjury.1

Because all three defendants are i mune fromsuit, dismssa
under section 1915(d) was proper; Gaves' clains against these
defendants have no arguable basis in law Graves insists,
however, that the court erred in not allowing himto anmend his

conplaint to cure any defects. !?

" Inbler v. Pachtman, 424 U.S. 409 (1976).

8 Young v. Biggers, 938 F.2d 565 (5th Cir. 1991), cert.
denied, 112 S.Ct. 1485 (1992).

® Gaves also alleges that Vance used tanpered evidence. A
prosecutor is imune, however, even if accused of know ngly using
perjured testinony. McCoy v. Gordon, 709 F.2d 1060 (5th GCr.
1983); Henzel v. Cerstein, 608 F.2d 654 (5th Cr. 1979).

10 Briscoe v. LaHue, 460 U.S. 325 (1983); Young.

1 Neit zke.

12 Graves confuses a section 1915(d) dism ssal as frivol ous
wth dismssals for failure to state a claim under Fed.R CvVv.P
12(b) (6). Al t hough "[u] nder Rule 12(b)(6), a plaintiff with an
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I n Denton, the Court noted that anong the pertinent factors in
determ ning whether a district court has abused its discretion in
dismssing a conplaint under section 1915(d), is the inquiry
whet her the dismissal is with or without prejudice.®® "[I]f it
appears that frivolous factual allegations could be renedied
through nore specific pleading, a court of appeals reviewng a
section 1915(d) disposition should consider whether the District
Court abused its discretion by dismssing the conplaint wth
prejudice or without |eave to anend."?

The judgnent di sm ssing G aves' conpl ai nt contai ns no | anguage
advising whether the dismssal is with or wthout prejudice.
Al t hough the general rule is that a dismssal is with prejudice

unl ess ot herw se specified, ® the application of that general rubric

arguable claimis ordinarily accorded notice of a pending notionto
dismss for failure to state a claimand an opportunity to anend
the conplaint before the notion is ruled upon,” section 1915(d)
provi des no such procedural protections. Nei t zke, 490 U.S. at
329- 30.

13 “In reviewwng a 8 1915(d) dism ssal for abuse of
discretion, it would be appropriate for the court of appeals to
consi der, anong ot her things, whether the plaintiff was proceedi ng
pro se, whether the court inappropriately resolved genui ne issues
of disputed fact, whether the court applied erroneous |ega
concl usi ons, whether the court has provi ded a statenent expl aining
the dism ssal that facilitates "intelligent appellate review,' and
whet her the dism ssal was with or without prejudice."” 112 S. ¢
at 1734 (citations omtted).

4 ]d.
15 See Fed. R Civ.P. 41(b) which provides in pertinent part:

Unless the court in its order for dismssal otherw se
specifies, a dism ssal under this subdivision and any
di sm ssal not provided for in this rule, other than a
dism ssal for lack of jurisdiction, for inproper venue,
or for failure to join a party under Rule 19, operates as
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to section 1915(d) dismssals is by no neans certain.

I n Denton, the Suprene Court noted:

Because a 8§ 1915(d) dism ssal is not a dismssal on the

merits, but rather an exercise of the court's discretion

under the in forma pauperis statute, the dism ssal does

not prejudice the filing of a paid conplaint nmaking the

sane al l egations. |t could, however, have a res judi cata

effect on frivolousness determnations for future in

forma pauperis petitions.?®
Thi s suggests that section 1915(d) dism ssals generally are to be
W t hout prejudice. Thus, when a section 1915(d) dismissal is
silent, we will presune that the dismssal is wthout prejudice.
This does not nean, however, that a section 1915(d) dism ssal
shoul d never be with prejudice.' Should the court determine to
dismss with prejudice, appropriate reasons nust be assigned. For
exanple, if it is clear fromthe face of the conplaint that the
clains asserted are subject to an obvi ous neritorious defense, such
as a perenptory tine bar, dismssal with prejudice would be
appropriate, for no anmendnent or subsequently paid filing could
overcone the fatal defect.!® D smssal with prejudice also would

be appropriate if the plaintiff has been given an opportunity to

expound on the factual allegations by way of a Watson

an adjudication on the nerits.
1 112 S.Ct. at 1734.

7 If such were the case, Denton's direction that the
appellate court reviewwng a section 1915(d) dism ssal should
consi der whether the dism ssal was with or without prejudice would
be neani ngl ess.

® Ali v. Higgs, 892 F.2d 438 (5th Cr. 1990).
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guestionnaire!® or orally via a Spears hearing, ?° but does not assert
any facts which would support an arguable claim?* Finally, clains
which otherwise clearly have no arguable basis in |aw 22 thereby
negating a rectification by anmendnent, usually shoul d be di sm ssed
w th prejudice.

Graves' clainms were dism ssed without prejudice. Because his
clains clearly lack an arguable basis in law, the trial court's
di sm ssal should have been with prejudice. As so nodified, the

judgnment of the district court is AFFI RVED

19 Watson v. Ault, 525 F.2d 886 (5th Cir. 1976).

20 gpears v. McCotter, 766 F.2d 179 (5th Cr. 1985). For a
di scussion of the scope and purposes of a Spears hearing, see

Wlson v. Barrientos, 926 F.2d 480 (5th Cr. 1991). Q her
procedures may al so be available for the district court to "pierce
the veil of the conplaint's factual allegations.” Neitzke, 490

U S at 327. For exanple, we have cited with approval a procedure
devel oped by the Tenth Circuit "order[ing] that prison officials
investigate the facts surrounding a civil rights suit by inmates to
construct 'an admnistrative record. . . to enable the trial court
to . . . make a determnation [of frivolity].'" Cay v. Estelle,
789 F.2d 318, 323 n.4 (5th Gr. 1986) (citing Martinez v. Aaron,
570 F.2d 317 (10th Cr. 1978)).

2L Whittington v. Lynaugh, 842 F.2d 818 (5th Cir.), cert.
denied, 488 U. S. 840 (1988) (follow ng Spears hearing claimwas
di sm ssed per section 1915(d) because plaintiff did not "advance
the slightest factual support for his allegations"); see Parker v.
Fort Worth Police Dept., 980 F.2d 1023 (5th Cr. 1993) (abuse of
discretion found in section 1915(d) di sm ssal based on
consideration of the petition only; court should have granted | eave
to anend); but see Murphy v. Kellar, 950 F.2d 290 (5th G r. 1992)
(followng a Spears hearing, court allows pro se petitioner to
conduct limted discovery to nore adequately state his claim.

22 For exanple, clains of infringenment of a |l egal interest
which clearly does not exist would fall into this category. See
Nei t zke, 490 U.S. at 327



Ednonds - No. 92-9114

Ronal d Harl an Ednonds invokes 42 U . S.C. § 1983 and conpl ai ns
that his eighth anendnent rights were violated by inconpetent
nedi cal personnel in the federal prison.? It is firny established
that negligent or m staken nedical treatnent or judgnent does not
inplicate the eighth anendnent and does not provide the basis for
acivil rights action.? It is irrefutable that Ednond' s cl ai mhas
no arguable basis in lawand it is therefore subject to di sm ssal
wWth prejudice. The trial court's judgnent is accordingly nodified

to so provide and, as nodified, is AFFI RVED

Lopez - No. 93-1432

Chris Lopez also conplains of inadequate nedical treatnent.
To state a cogni zabl e clai munder 42 U . S.C. §8 1983 a prisoner nust
allege and be able to prove that the defendants exhibited
"deliberate indifference to his serious nedical needs."? Lopez
conplains only of negligence and nalpractice. Hs clains
mani festly have no arguable basis in |law and nust be dism ssed
They should be dism ssed with prejudice and, nodified to reflect

such, the judgnent of the district court is AFFI RVED

23 Because federal personnel are the only defendants, the
action is properly brought under the eighth anendnent itself.
Bi vens v. Six Unknown Naned Agents, 403 U S. 388 (1971).

24 Varnado v. Lynaugh, 920 F.2d 320 (5th G r. 1991).

25 Id. at 321 (citation onmtted).
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