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UNI TED STATES OF AMERI CA,
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RONALD L. VCDA, SR,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas

(June 16, 1993)

Bef ore GOLDBERG GARWOOD and W ENER, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant - appel | ant, Ronal d Voda, Sr. (Voda), was sentenced to
a term of 5 years' probation and a $3,000 fine, payable $60 a
nmont h, on his conviction, pursuant to his guilty plea, of one count
of negligent discharge of a pollutant through a point source into
navi gable water in violation of a federal permt, contrary to 33
US C 8 1319(c)(1) (A, a msdeneanor. Voda appeals, challenging
only certain aspects of his sentence, nanely the fine and the
followng two conditions of his probation, viz: (1) that he

surrender to the Mansfield Law Enforcenent Center (Mansfield) on



June 2, 1993, to serve sixty cal endar days; and, (2) that he not
possess a firearm during the probation. Concluding that the
district court erred in inposing these two conditions, we vacate
Voda's sentence and remand for resentencing.

Facts and Proceedi ngs Bel ow

Voda owned and operated Voda Petrol eum now defunct, an oi
recycling facility in Wite QGak, Texas. On February 10, 1989
speci al agents of the Environnental Protection Agency (EPA) sanpl ed
ef fluent discharging fromVoda's plant. Test results on three of
the four sanpl es taken reveal ed that nore oil and grease di schar ged
into the water systemthan Voda's federal permt allowed. Based on
these test results, Voda pleaded guilty to one count of negligent
di scharge of a pollutant.

The Presentence I nvestigation Report (PSR) reflects that Voda
has no prior conviction and that Voda and his wi fe have a negative
net worth of $19,555.97 and a negative nonthly cash flow of
$503. 75. The PSR does not indicate that Voda has any prospects for
i ncreasing his cash flow or net worth over the next several years
in his job as a high school chem stry teacher.? The United States
did not chall enge the PSR s recitations concerni ng Voda's fi nanci al
condi tion.

The PSR does not indicate that Voda had any history invol ving
or being prone to violence or msuse of firearns. Voda likes to

hunt and owns several firearns that he uses for recreational

. After his conpany went under, Voda, who is fifty-six,
returned to college, received a Bachelor of Science in Chem stry
fromthe University of Texas, and is now working in his second
year as a high school chem stry teacher.
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hunt i ng.

As a result of Voda's guilty plea, he was sentenced to a
$3,000 fine and 5 years' probation subject to numerous conditions.
Four of the conditions are: (1) that Voda surrender to Mansfield on
June 2, 1993, to serve 60 cal endar days; (2) that he reside at the
County Rehabilitation Center, 313 Ferrell Place, Tyler, Texas, for
a period of 120 days; (3) that he shall not possess a firearm
during his probation; and (4) that he pay the $3,000 fine at a rate
of $60 per nonth beginning 60 days after his release from
Mansfi el d. Mansfield is a local jail housing, anong others,
of fenders awaiting trial on a range of offenses including violent
felonies.

After the sentence was i nposed, Voda filed a Mdtion to Correct
Sent ence pursuant to FEDERAL RULE OF CRIM NAL PROCEDURE 35(c), which was
deni ed. Voda appeals challenging the fine, the designation of
Mansfield as the place to serve the sixty days, and prohibition of
firearns possession.

Di scussi on
| . Designating Place of Confi nenent

Voda contends that, under 18 U.S.C. 8§ 3563(11), the district
court |acked the authority to designate the place of his
confi nenent because the statute requires that the Bureau of Prisons
desi gnate the place of confinenent once the district court inposes

sentence for a specified period of tine.? Thus, Voda contends that

2 Because this arrangenent better acconmopdates his work
schedul e, Voda expressly wai ved any argunent that the inposition
of sixty days' confinenent served over a sixty day period is

"I nprisonnent," as opposed to intermttent confinenment, and thus
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the district court erred in sentencing him to serve tinme at
Mansfiel d.?

As a condition of probation, 18 U S.C. 8§ 3563(b)(11) provides
that a convict nay be required to "remain in the custody of the
Bureau of Prisons during nights, weekends, or other intervals of
tinme, totaling no nore than the | esser of one year or the term of
i nprisonment authorized for the offense, during the first year of
the termof probation." 18 U. S.C. § 3563(b)(11) (West Supp. 1993).
See U S.S.G 8§ 5Cl1.1(c)(3). The statute's plain |anguage suggests
that only the Bureau of Prisons nay determne the place of
confinenent for sentences inposed under it.

No prior cases have addressed whether a sentencing judge may,
as a condition of probation, designate the place of confinenent for
sentences i nposed under section 3563(b)(11). However, nany cases
have addressed the authority of a judge to specify the place of
i ncarceration where the sentence calls for inprisonnent as opposed
to probation under 18 U S.C. 8§ 3621.% These cases hold that a
court may recommend that a sentence inposed under section 3621 be
served in a particular prison or jail, but that only the Bureau of

Prisons has the actual authority to designate the place of

in violation of section 3563. See United States v. Anderson, 787
F. Supp. 537, 539 (D. M. 1992).

3 Voda does not contest his sentence to the County
Rehabilitation Center in Tyler, a community corrections facility.
We stayed the Mansfield portion of the sentence pending

resol ution of the appeal.

4 Simlarly to section 3563, 18 U . S.C. § 3621 provides
expressly that "The Bureau of Prisons shall designate the place
of the prisoner's inprisonnent."
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i ncarceration. United States v. Jalili, 925 F.2d 889, 894 (6th
Cir. 1991) (citing United States v. Dragna, 746 F.2d 457, 458 (9th
Cr. 1984), cert. denied, 105 S C. 1179 (1985)) (Dragna
interpreted 18 U S.C. 8§ 4082(a), which was replaced by section
3621, which Jalili addressed). See generally, United States v.
Wlson, 112 S.Ct. 1351 (1992). The Bureau of Prisons is given this
responsibility because the executive branch and not the judicial
branch is responsi ble for adm nistering sentences. |d.

In other cases, courts rejected prisoners' requests to be
sentenced to particular jails, holding that only the Bureau of
Prisons has that authority. See, e.g., Johnson v. Myore, 948 F. 2d
517, 519 (9th Cr. 1991) (rejecting prisoner's section 1983 action
chal | engi ng deci sion of Bureau of Prisons to transfer prisoner to
new jail); Barden v. Keohane, 921 F.2d 476, 479-83 (3d Cr. 1990).
It is clear that the district court |acked the authority to
desi gnat e the pl ace of confinenent in sentenci ng Voda under section
3563(b) (11).

The United States argues that even if the district court
| acked the authority to designate the place of incarceration under
3563(b)(11), the designation of Mansfield was permtted under
section 3563(b)(12), which, it asserts, allows a district court to
designate the community corrections facility at which one is
required to reside.® Section 3563(b)(12) provides that as a
condi tion of probation a convict may be required to "reside at, or

participate in the program of, a community corrections facility

5 There is no indication that the district court designated
Mansfi el d under section 12 as opposed to section 11.
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(including a facility maintai ned or under contract to the Bureau of
Prisons) for all or part of the termof probation." 18 U S. C 8§
3563(b)(12) (West Supp. 1993) (enphasis added).

Assuming that a district court may designate the place of
confinenent when inposing sentences under section 3563(b)(12),
neverthel ess a community corrections facility is not a jail and the
Mansfield Corrections Facility is a jail, not a community
corrections facility.® Al t hough the term "comunity corrections
facility" is not defined by the statute,’ the notes to United
States Sentencing Guideline (U S.S.G or Cuideline) section 5F1.1
define "community confinenment" as "residence in a comunity
treatnent center, hal fway house, restitution center, nental health
facility . . . ." The term "community confinenent" in the
CQuidelines is evidently intended to interpret section 12, as
reflected by its usein US. S. G §5CL 1(c)(3). Also, based onits
pl acenment in section 3563(b), "comrunity corrections facility"
appears to refer to rehabilitation facilities and hal f-way houses
(such as the County Rehabilitation Center where Voda is required to
reside after his confinenent at Mansfield) and not jails. Section
12 foll ows section 11 on confinenent with the Bureau of Prisons and
is contained in a section dealing with conditions of probation, not

condi tions of inprisonnent. Normally, conditions of probation are

6 The Sixth Crcuit held that district courts have the
authority to designate the place of confinenent under U S. S.G 8§
5C1. 1(d), which corresponds to 3563(b)(12). Jalili, 925 F.2d at
894.

! The legislative history also does not define the term 1984

US CCAN, at 3182.



intended to be less restrictive than inprisonnent.® Thus, the term
community corrections facility does not refer to jails.

Because section 3563(b)(11) specifically states that the
condition of probation is that one "remain in the custody of the
Bureau of Prisons" and because Mansfield is a jail and not a
comunity corrections facility, the district court erred in
requiring that Voda's sixty days' confinenent be served at
Mansfield. On remand, the district court may require Voda to serve
a period of confinenent under the custody of the Bureau of Prisons
wth a recommendation as to the place of confinenent, nmay require
him to serve at a community corrections facility and perhaps
designate the place of such confinenent, or nmy renove this
condi tion of probation altogether.

1. Firearm Prohibition

Next, Voda objects to the condition that prohibits him from
possessing a firearmduring his probation. No reason was given by
the district court for inposing this condition, nor is any
suggested by the PSR or anything else in the record. The United
States argues that the firearm prohibition is warranted because
Voda's possession of a firearm may pose a risk to his probation
officer's safety, because Voda commtted a serious offense, and
because this type of decision should be |left to the discretion of

the district court.

8 Oten a sentence to a community corrections facility is a
downward departure froma recommended sentence of inprisonnent.
See United States v. Parker, 902 F.2d 221, 222 (3rd Cr. 1990)
("We think it clear that a period of confinenent [at a community
corrections facility] as a condition of probation . . . cannot
possi bly be equated with an equi val ent period of inprisonnent.").
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Prohi bition of firearm possession is one of the perm ssible
di scretionary conditions of probation expressly listed in section
3563(Db). ld. (9). However, section 3563(b) provides that its
listed conditions may be inposed "to the extent that such
conditions are reasonably related to the factors set forth in
section 3553(a)(l) and (a)(2) and to the extent that such
condi tions invol ve only such deprivations of |iberty or property as
are reasonably necessary for the purposes indicated in section
3553(a)(2)."°

Under the Quidelines, firearmprohibition nmay be inposed as a
condi tion of probation:

"If the instant conviction is for a felony, or if the

o Section 3553(a)(1l) and (2) provide:
"8 3553. Inposition of a sentence

(a) Factors to be considered in inposing a
sent ence. SQThe court shall inpose a sentence
sufficient, but not greater than necessary, to conply
wth the purposes set forth in paragraph (2) of this
subsection. The court, in determning the particul ar
sentence to be inposed, shall considersQ

(1) the nature and circunstances of the
of fense and the history and characteristics of the
def endant ;

(2) the need for the sentence inposedsQ

(A) to reflect the seriousness of the
of fense, to pronote respect for the law, and
to provide just punishnent for the offense;

(B) to afford adequate deterrence to
crim nal conduct;

(C to protect the public fromfurther
crimes of the defendant; and

(D) to provide the defendant with needed
educati onal or vocational training, nedical
care, or other correctional treatnment in the
nost effective manner;"



def endant was previously convicted of a felony or used a

firearm or other dangerous weapon in the course of the

instant offense, it is recommended that the court inpose

a condition prohibiting the defendant from possessing a

firearm or other dangerous weapon." US S.G 8§

5B1. 4(b) (14) .

Section 5Bl1.4(b) gives the sentencing court discretion in
deciding whether or not to inpose this condition. | d.
"Di scretionary conditions of probation . . . nust be "reasonably
related" to the goals of sentencing and involve “only such
deprivations of |liberty and property as are reasonably necessary."'"
United States v. Stafford, 983 F.2d 25, 28 (5th Gr. 1993) (citing
18 U.S.C. 8§ 3563(b) (condition that tax evader give probation
of ficer access to any financial information and fully cooperate
wth IRS in years not subject to litigation was inproper); United
States v. Pendergast, 979 F.2d 1289 (8th G r. 1992) (condition that
wire fraud convict not possess al cohol excessive since no evidence
showed convi ct abused al cohol). The general purpose of the firearm
prohibition is to prevent convicts from using firearns to harm
others in the future; other purposes may include punishnent and
det errence.

Nei t her Voda's charged offense nor the relevant conduct
i nvol ving that offense had any rel evance to or connection with the
use or possession of any firearm or dangerous weapon. Voda was
convicted of a nonviolent msdeneanor. No persons were directly
endangered. Voda's offense involved nerely negligent m sconduct,
and thus does not suggest that Voda had any intent to harm ot hers

or toviolate the law. No evidence in the PSR indicates that Voda

has any tendency to violence in general or to abuse of (or



carel essness with) firearns or that he poses any danger whatever to
the public. Voda is still allowed to teach high school. The
chance that Voda m ght shoot his probation officer is as unlikely
here as in any m sdeneanor conviction. Since Voda's past behavi or
does not indicate that his possession of firearns nakes him
dangerous, there is no need to i npose this condition to protect the
public from future crines by Voda. | nposing this condition of
probation al so does not serve the punishnent and deterrence goals
of sentencing under the Guidelines. Therefore, the district court
abused its discretion in inposing this firearns prohibition as a
condi ti on of probation.
I11. Inposition of Fine

As a condition of probation, the district court fined Voda
$3,000, to be paid at a rate of $60 per nonth beginning after
Voda's rel ease from Mansfield.® Voda contends that the district
court erred in thus fining hi mw thout any expl anati on, because the
court adopted the PSR findings reflecting Voda's inability to pay.

The PSR shows that Voda has both a negative net worth and a
negative current and anticipated cash flow. At age fifty-six, Voda
i s beginning a new career as a school teacher, a career in which he
w il likely not receive substantial salary increases over the next
several years. Voda is currently supporting his wife and a son who
is over eighteen, but currently unenployed. See US S G 8

5E1.2(e)(3). Voda's future ability to pay a fine is questionable. !

10 33 U.S.C. 8 1319(c) specifies that the fine range i s between
$2,500 and 25,000 for Voda's crine.

1 There is also no evidence that Voda may have any hi dden

10



See United States v. Pattan, 931 F.2d 1035, 1044 (5th Gr. 1991),
cert. denied, 112 S. . 2308 (1992) (fine vacated because it
interfered with convict's duty to support his famly).! As the PSR
reflected Voda's current and future inability to pay and the
government offered no contrary evi dence, the inposition of a $3, 000
fine appears unusual. See United States v. Rowl and, 906 F.2d 621,
623-24 (11th CGr. 1990) (fine vacated since no evidence showed
current or future ability to pay). See Rivera, 971 F.2d at 895
(fine remanded for expression of reasons in |ight of confused
nature of record).

Because the district court did not give reasons for its
decision to fine Voda, it is difficult for us to review the

district court's decision in this respect.®® Since we are vacating

assets that he could use to pay the fine or relatives with
sufficient assets to help him See United States v. Hagmann, 950
F.2d 175, 185 (5th Cr. 1991), cert. denied, 113 S. C. 108
(1992) (that Hagmann was convicted of inporting al nost seven tons
of mari huana suggested that he had access to funds in excess of
those listed in his in forma pauperis affidavit and justified
$100,000 fine). In his nemorandumfiled below prior to
sentenci ng, Voda cited the PSR, expressly asserted his conplete
inability to pay a fine, and requested that no fine be inposed.

12 Voda's situation differs fromthat in United States v.

Mat ovsky, 935 F.2d 719 (5th Gr. 1991). There the defendant was
a relatively young, unenpl oyed graduate student, with no
dependents, capable of obtaining future enploynent with a
sufficient incone to allow himto pay his fine over tine.

Mat ovsky, 935 F.2d at 720-723; United States v. O Banion, 943
F.2d 1422, 1432 & n.11 (5th Gr. 1991) (fine may be based on
defendant's future ability to pay). Here, the United States did
not offer any evidence bel ow, beyond the PSR show ng Voda's
ability to pay.

13 A court may inpose a fine, even where a defendant
denonstrates the current and future inability to pay it; however,
a court generally should not inpose a fine in that situation

unl ess the facts show the need for such a punitive or equitable
sanction. U S.S.G 8 5E1.2 (d). United States v. Rivera, 971
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Voda' s sentence for other reasons, there is no need to reviewthe
district court's decision to fine Voda at this tine.

If, on resentencing, the district court chooses to inpose a
fine, we suggest that the district court give reasons for its
deci si on. Al t hough our decisions in Matovsky and Fair may not
require that a district court give reasons for inposing a fine in
every case in which the PSR contains facts suggesting the
defendant's inability to pay, but does not recommend against a
fine, the special circunstances of this case suggest that reasons
would at the least be nost appropriate, and helpful in any

subsequent appeal, should the court again inpose a fine.

F.2d 876, 895 (2d Cir. 1992); United States v.Fair, 979 F.2d
1037, 1041 (5th Gr. 1992); United States v. WMatovsky, 935 F. 2d
719, 721 (5th Cr. 1991); 18 U.S.C. 8§ 3572 (West Supp. 1993 at
82); US S. G § 5EL1.2. However, neither the Constitution, nor
the applicable sentencing statutes, nor the sentencing guidelines
categorically prohibit a court fromever inposing a fine where

t he defendant has proven his inability to pay it. Prior to the
enact nent of the CGuidelines, ability to pay was not considered as
a mpjor factor in a court's decision to inpose a fine. |[nstead,

ability to pay was considered | ater when the governnent attenpted
to collect the fine. See e.g., United States v. Merritt, 639
F.2d 254, 257 (5th Gr. 1981). Constitutionally, courts are
limted in the penalty they can inpose for nonpaynent of crim nal
fi nes because of inability to pay. Bearden v. Georgia, 103 S.C
2064, 2068-71 (1983) (indigency no bar to inposing fine);
Wlliams v. Illinois, 90 S. C. 2018, 2023 (1970) (i nprisonnent,
beyond any already inposed prison sentence, could not be inposed
as a penalty for inability to a pay a fine.); Tate v. Short, 91
S.C. 668, 671 (1971). 1In 1986, the statute involving fines of

i ndi gent prisoners, 18 U S.C. § 3569, was repealed. New 18
US C 8§ 3572 states that the ability to pay shall be considered
when a court inposes a fine. 18 U S.C 8§ 3572. Simlarly,
Section 5EL.2(f) of the Guidelines provides that if the defendant
shows an inability to pay, "the court may inpose a |esser fine or
wai ve the fine altogether." U S S.G 8§ 5E1.2(f); Fair, 979 F. 2d
at 1041.

14 Normally, a district court does not have to express reasons
for inposing a fine as long as it is shown that the judge
considered the defendant's ability to pay. WMatovsky, 935 F. 2d at
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Concl usi on
As the district court |acked the authority to require Voda to
serve his confinement at Mansfield, and as the court abused its
discretion in inposing firearns prohibition as a condition of
probation, Voda's sentence is vacated and this case i s remanded for
resentencing. The mandate shall issue forthwith

SENTENCE VACATED and CAUSE REMANDED

722 (no PSR showi ng of future inability to pay). |In Mtovsky, we
hel d that where the PSR contains fact findings suggesting a
present inability to pay, but not recomendi ng agai nst a fine,

"“the appellate court will not reverse the fine nmerely because no
express finding was nade but will review the finding of ability
to pay necessarily inplied by such consideration."" Id. (citation
omtted).

W held in United States v. Fair, that although the
def endant normally bears the burden of proof on the issue of
inability to pay: "[A] defendant nmay rely on the PSR to
establish his inability to pay . . . . Wen a sentencing court
adopts a PSR which recites facts showng limted or no ability to
pay a fine the governnment nust cone forward with evidence show ng
that a defendant can in fact pay a fine before one is inposed."”
979 F.2d at 1041 (enphasi s added).

If a defendant may truly rely on the unobjected to fact
findings of a PSR, containing no recommendation, to prove his
inability to pay, Fair suggests that a district court should give
reasons for disagreenent therewith. Simlarly, although we held
in Matovsky that we would not reverse a fine because reasons were
not given where the PSR does not reconmmend agai nst inposing a
fine, we did not hold that a district court should not explain
the reasons for its sentence. |In Matovsky, the facts suggested a
future ability to pay, and there was no objection below The
present case differs from Matovsky in these respects.
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