IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1011

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

BILLY JOE M LLS,
a/ k/ a Bobby Joe MIIs,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(Decenber 8, 1993)

Bef ore JOHNSON, W ENER and DeMOSS, Circuit Judges.
WENER, Circuit Judge.

This sentencing case inplicates the proper application of a
relatively newprovision of the United States Sentencing Quidelines
(the CGuidel i nes)sQsubsection (b) of 8 3EL. 1sQwhi ch becane effective
Novenber 1, 1992.' Here, the district court found that Defendant-

Appellant Billy Joe MIIs had clearly denonstrated his acceptance

1 United States Sentencing Conm ssion, QCuidelines Mnual,
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of responsibility, and awarded the 2-1evel decrease in his offense
| evel pursuant to 8 3El1.1(a). The court refused, however, to award
MIls the additional 1-level decrease under 8 3El. 1(b) (hereafter,
subsection (b)). This is the aspect of his sentencing that MIIs
appeal s. Agreeing with MIIls that the district court erred in
denying himthe additional 1-1evel decrease under subsection (b),
we reverse and nodify his sentence and, as nodified, affirm
I
FACTS AND PROCEEDI NGS

Thi s case proceeded on an extrenely fast track in the district
court. MIlls and his brother were charged by indictnment on June
16, 1992, with conspiring to transport, and transporting, stolen
goods in interstate commerce. The governnent posited that MIIs
was in a continuing commssion of the crime fromits inception in
January 1992 through June 16, 1992, the date on which he was
char ged.

MIls was arraigned on July 2, 1992, just two weeks and two
days after he was charged. On July 6, the court set MIIls' tria
date for August 3, 1992, just a nonth and a day after his
arraignnent and only six weeks after he was charged and his
crimnal conduct ceased.

On July 13, 1992sQseven days after his case was set for trial,
11 days after his arraignnment, and only six weeks after he ceased
his crimnal conduct and was char gedsqQcounsel for MIIls and counsel
for the governnent reached a tentative plea agreenent: If MIlIs

woul d plead guilty to one count of the two-count indictnment, the



governnent woul d dism ss the other count at sentencing.

Bot h counsel apparently assuned that MIIls would accept the
pl ea agreenent thus negotiated on July 13, as on that day MIIs'
re-arrai gnnent was scheduled for Thursday, July 16, three days
| ater. But on Wdnesday, July 16sQtwo days after counsel had
reached the tentative plea agreenent and one day before MIIls was
scheduled to be re-arraignedsQhis counsel advised governnent
counsel that MIls had not found the tentative plea agreenent
acceptable. The re-arraignnent scheduled for the follow ng day,
July 16, was thus upset. The day after that (Friday, July 17)
counsel for MIls filed a Mdtion for Leave to File a Late Motion
and Brief, stating that "[a]t this point, it is dubious whether
this case wll result in a plea." Six days later, on Thursday, July
23, the governnent filed a response to MIIs'" July 17 notion,
agreeing to sone of MIIs' discovery requests and objecting to
ot hers.

MIls apparently had a quick change of heart: On the
follow ng Thursday, July 30sQone week to the day after the
governnent had filed its response to MII|s' discovery notion and 28
days after his arraignnmentsQM | I's pleaded guilty to the conspiracy
count in exchange for the dism ssal of the remaining count of the
i ndi ct nent . The record does not reflect precisely when MIIs
informed the governnent that he would plead quilty, but his
intention to do so had to have been thus communi cated sonetine
after July 23 (the day on which the governnent filed its discovery

response) but before July 30 (the day on which MIls entered his



pl ea) . The governnent's brief to this court confirnms by
inplication that the notification of intent to plead guilty pre-
dated the entry of plea on July 30 (". . . neither the court nor
the governnent could even be certain that MIls would actually
plead guilty on June 30th until he in fact did so plead").

I n due course, the district court accepted MIIls"'" guilty plea,
ordered a pre-sentence investigation to be conpl eted by Septenber
10, and set October 8 as the date for sentencing. As initially
submtted (at a tinme before subsection (b)'s Novenber effective
date), the presentence investigation report (PSR) recommended a 2-
| evel decrease in MIIs' offense |evelSQthe only adjustnent for
acceptance of responsibility then extant in the QuidelinesSQand
reported the amount of |oss suffered by the victins of the crines
perpetrated by MIls and his brother as "in excess of $500,000."

Sentencing was re-scheduled several tines as a result of
MIls" objections to the portion of the PSR that established the
quantumof victimloss as exceedi ng $500, 000. In a second addendum
to the PSR the | oss was reduced to $409, 050; however, it was | ater
revi sed upward to $517,820. As a result of several postponenents,
preparation of two PSR addenda, and re-schedulings, the last of
which was on the court's own notion and resulted from its
determnation to consider further the possibility of an upward
departure (which never eventuated), MIIs was not sentenced until
Decenber 17, 1992.

That was sone si x weeks after the Novenber 1 effective date of

8§ 3El1.1's new y-added subsection (b), with its provision for a



third 1-1evel decrease for tineliness of acceptance of

responsibility. Presumably because it was such a recent addition
to the CQuidelines, subsection (b) and the additional 1-1evel
reduction were never addressed in MIIs' PSR or in either of the
two addenda thereto.

At sentencing the court accepted the probation departnent's
amended calculation of MIIs' offense level as follows: Base
of fense | evel, 4; specific offense characteristics, +12; nore than
m ni mal planning, +2; abuse of a position of public or private
trust, +2, for a sub-total of 20; giving effect to -2 for
acceptance of responsibility under § 3ELl. 1, produci ng a net of fense
| evel of 18. Coupled with a crimnal history level of I, the
resul ting Quidelines range for inprisonment was 27-33 nonths. The
court sentenced MIls to 33 nonths in prison (the maxi num under
that range) plus three years of supervised release (also the
maxi mum) and a special assessnent of $50.

The sentenci ng hearing had commenced on Decenber 3, 1992, but
was adjourned and continued until Decenber 17, 1992. At both
sessions, the court and counsel for MIls engaged in extensive
di al ogue on the contested i ssue of the quantumof victimloss to be
used in calculating MIIls' offense | evel. Also discussed at |ength
was the court's considerationsQeventually droppedsQof a possible
upward departure. In contrast, the matter of MIIs' entitlenent to
a 2-level decrease for acceptance of responsibility under
subsection (a) of 8 3EL.1 was never questioned by the court or the

governnent. And it was only as an after-thought, at the very end



of the two-session sentencing hearing, that subsection (b)'s
addi tional 1-1evel decrease in offense | evel was nentioned for the
first time. On the penultinmate page of the transcript of the two-
sessi on sentencing hearing, the follow ng brief colloquy took pl ace
bet ween the court and defense counsel:

COUNSEL.: Your Honor, for purposes of the
record, was there a two-level or three-Ievel
reduction for t he accept ance of
responsibility?

THE COURT: He wouldn't be entitled to a
t hr ee-1 evel because his offense | evel was not
16 or above. He can't get the extra--

COUNSEL: | believe the court set the offense
| evel at 18.

THE COURT: That's correct. He had received

acceptance of responsibility for two in the

presentence report--mnus 2 in the presentence

report.

COUNSEL: Ri ght . Wul d he be--1 believe ny

position is that he would be eligible for a 1-

| evel - -

THE COURT: No. He gets another reduction of

one level if his plea is tinely and the

offense |level, except for acceptance of

responsibility, is 16 or above.
Only in that short exchange did the court ever advert to the
additional 1-level reduction of subsection (Db): The quoted
di scussi on was preceded by the court's unrel ated statenent to M1Is
that appellate counsel and a record of the district court
proceedi ngs would be provided at no cost if he could not pay for
them and was foll owed by another unrel ated statenent by the court
to MIIs concerning the Sentencing Quidelines and the statutory

maxi mum sent ence.
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ANALYSI S

A. St andard of Revi ew

W review the sentencing court's finding on acceptance of
responsibility for clear error but with nore deference than under
a pure clearly erroneous standard.! Afindingis clearly erroneous
when, although sone evidence supports the decision, we are "left
wth the definite and firm conviction that a m stake has been
conmtted.? "Review of sentences inposed under the guidelines is
limted to a determ nation whether the sentence was inposed in
violation of law, as a result of an incorrect application of the
sentenci ng gui delines, or was outside of the applicable guideline
range and was unreasonable."?

B. Accept ance of Responsibility

MIlls was sentenced under the version of the Cuidelines that

becane effective Novenber 1, 1992.° The only aspect of his

' United States v. Watson, 988 F.2d 544, 551 (5th Cir. 1993)
(citing United States v. Kinder, 946 F.2d 362, 367 (5th Gr. 1991)
cert. denied, U. S. , 112 S. . 2290, 119 L.Ed.2d 214

(1992)), petition for cert. filed, US LW (U.S. July
29, 1993) (No. 93-5407).

2 United States v. United States Gypsum Co., 333 U. S. 364,
395, 68 S.Ct. 525, 542, 92 L.Ed. 746 (1948).

3 United States v. Matovsky, 935 F.2d 719, 721 (5th Cir.
1991) (citing 18 U.S.C. § 3742(e)).

4 United States Sentencing Conm ssion, Quidelines Mnual
(Nov. 1992). I rrespective of the version of the guidelines in
effect at the tine a defendant commts the acts constituting the
of fense, or enters his plea, or is convicted thereon, he is to be
sentenced under the version in effect at the tinme of sentencing.
Only when that version would produce a nore severe puni shnent, and
thus inplicate the Constitution's proscription of ex post facto
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sentencing with which we are here concerned is acceptance of
responsi bility under 8 3E1.1, specifically the third or additional
1-level reductionin offense | evel for assisting authorities inthe
i nvestigation of the defendant's own m sconduct, a 1992 provision
added as subsection (b).°

I n an opi ni on handed down in a parall el case today, we anal yze
and explicate subsection (b) in excruciating detail,® finding that
subsection (b) establishes a tripartite test (the Tello test) for
entitlenent to a third 1-level decrease: 1) The defendant nust be
found by the sentencing court to be entitled to the basic 2-1evel
decrease under subsection (a); 2) his offense | evel, as determ ned
prior to application of the 2-1evel decrease under subsection (a),
must be 16 or greater; and 3) he nust have assisted authorities by
taking either or both of the "steps" provided in subparagraph
(b)(1) and (2).7 Once the defendant is found to have net all three
prongs of the Tello test,® the district court is directed, under
the inperative of the final clause of subparagraph (b), to award
the additional 1-level decrease in offense |evel.?®

We shall consider initially the first and third prongs of the

laws, will an earlier version of the guidelines be applied at
sentenci ng; and such was not the case here. See, e.qg., United
States v. Suarez, 911 F.2d 1016, 1021 (5th Cr. 1990).

5 US.S.G § 3EL 1(b).

6 United States v. Tello, slip op.

7 1d. at
8 1d. at
° 1d. at



Tello test, follow that with a brief examnation of its second
prong, then conclude with a check for the possibility of harmnl ess
error. For MIls, the first prongsqQthe defendant's entitlenent to
a 2-level decrease under subsection (a)sQwas net when the
sentencing court adopted the recommendation contained in the
Presentence I nvestigation Report (PSR) that MIIs be awarded such
a decrease. The governnent did not object then or on appeal
either to the PSR s recommendation or to the court's award of the
basic 2-level decease for acceptance of responsibility. e
therefore need not further review the court's finding on that
i ssue, the significance of which for the instant analysis is that
the first prong of the Tello test was thereby satisfied.

The third prong of the Tello testsQthe defendant's assisting
authorities in the investigation or prosecution of his own
m sconductsQi s satisfied if heis found to have taken either of two
"steps," one defined in subsection (b)(1l) (tinely providing
conplete information to the governnment concerning his own
i nvol venent in the offense), and the other, defined in subsection
(b)(2) (tinely notifying authorities of his intention to enter a
plea of guilty sufficiently early in the proceedings to permt the
governnent to avoid preparing for trial and the court to allocate
its resources efficiently).1

Nothing in the district court docket sheet or in any other
part of the record, particularly the transcripts of the plea and

sentenci ng hearings, advert to the subsection (b)(1) "step," i.e.,

10 1d. at




the defendant's providing conplete information to the governnent.
Neither is that step referred to in the PSR, presunably because it
was prepared before the effective date of subparagraph (b). Thus
we have no reason to consider the subsection (b)(1) step.

Not so, however, for the "step" defined in subsection (b)(2).
Al t hough the PSR is equally silent as to this "step"sQpresunmably
for the sane reasonsSQthe record is replete with historical facts

relevant to this step's substance: the tineliness of MIlIs

notifying authorities of his intention to plead guilty, and the
assistance to authoritiesresulting therefrom i.e., permtting the
governnment to avoid preparing for trial and permtting the court to
allocate its resources efficiently, the latter being defined as
permtting the court to "schedule its calendar efficiently."
The statements of fact and statenents of the case in the
appel l ate briefs of both the governnent and t he defense, as well as
the record itself, establish beyond cavil thatsQeven in this "fast
track" casesQthe third prong of the Tello test was net. As noted
earlier, MIls was charged on June 16, 1992, thereby term nating
his crimnal activity, and was arraigned two weeks and two days
later. A nere 11 days after arraignnent a tentative pl ea agreenent
was reached by counsel for both sides, was initially found
unacceptable by MIIls, but in a quick turnabout was accepted by
MIls within a matter of days. The governnent was so inforned

sonetinme before July 30SQl ess than a nonth after arrai gnnment, and

1 US S G 8§ 3E1.1, coment. (n. 6); Tello, slip op. at
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only 1-1/2 to 2-1/2 weeks after counsel for the parties had reached
the tentative plea agreenent.

Al t hough not a requirenent of Tello's third prong, fornal
entry of MIIs'" guilty plea occurred on July 30, 1992. That was
| ess than a nonth after his arrai gnnent and only six weeks after he
was char ged.

That MIIs' early notificationto authorities of his intention
to enter a plea of guilty permtted the governnent to avoid
preparing for trial and the court to schedule its cal endar
efficiently, is not thrown open to question by the fact that on
July 6th, the Mnday followng the Thursday on which MIls was
arraigned, the court set a tentative trial date for August 3,
1992sQa scant four weeks following MIIs' arrai gnnent and si x weeks
follow ng his being charged. Watever el se m ght be observed about
such a fast track trial date setting, there can no qui bbl e about
its being tentative at best. Surely neither the prosecution nor
t he defense coul d have proceeded to trial on August 3; in addition
to common sense and experience, support for this observation is
found in defense counsel's July 17 notion regarding briefing and
di scovery. As noted in MIIls'" brief, "no witness list, exhibit
list, jury instructions or notions in limne were filed by either
the governnent or the defense. No notions other than the several
boil erplate discovery notions were filed." Under any realistic
analysis of the instant scheduling, MIIls clearly took the step
defined in subsection (b)(2) when, sonetine before July 30, he

notified authorities of his intention to enter a plea of guilty.
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For the first time on appeal, the governnent attenpts to
subject this determnation to doubt, and to question this
conclusion. W find this argunent unavailing. |In this vein, we
find particularly significant the fact that, for all of its
protestations, the governnent's brief never cones right out and
says that MIIls' plea notification cane too late to prevent the
governnent from preparing for trial. Nei t her does that brief
anywhere state that the governnent did in fact prepare for the
tentatively schedul ed August 3 trialsQa jury trial at that. W are
satisfied that if it had thus prepared, we would have been so
informed by the governnent in its brief. The governnent reads the
court's statenents in the above-quoted dialogue wth defense
counsel as denying the additional 1-level reduction because MIIs'
"plea was not tinely." W shall see in our consideration of the
second prong of the Tello test, however, that such a reading is
i nval i d. Read in context of the entire sentencing hearing, the
statenent relied on by the governnent as a denial of the decrease
for lack of tineliness is shown to be nothing of the kind; rather,
the denial is seen to be grounded in offense level, pure and
sinpl e.

Havi ng observed that MIls satisfied the first and third
prongs of Tello's tripartite test, we turn lastly to the second
prong to see whether MIIls' offense | evel, determ ned prior to the
operation of subsection (a)'s 2-level reduction for acceptance of
responsibility, is "level 16 or greater.” In the above-quoted

brief dialogue between the court and defense counsel, occurring as
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it did at the tail end of the second sentencing hearing and after
the court had announced that it would inpose a prison term of 33
months, we find a clearly erroneous factual determ nation. The
court rejected out-of-hand any consideration of the "three-Ievel
reduction for the acceptance of responsibility,” which defense
counsel wurged, "because [MIls'] offense level was not 16 or
above.” In this statenent the court was sinply m staken.

Both the PSR and the court's own earlier discussion of MIIs'
of fense level nmake it abundantly clear that the |evel determ ned
and used by the probation departnent and by the court in
calculating MIIls' sentencing range was 20 "prior to the operation
of subsection (a)" and 18 thereafter. In fact, when defense
counsel tried to question the court's denial further, the court cut
off the defense inquiry and correctly stated the rule that MIIs
"gets anot her reduction of one level if his pleais tinely and the
of fense |l evel, except for acceptance of responsibility, is 16 or
above." Although the court continued in its refusal to consider
that additional 1-level reduction, in so doing it inplicitly
reaffirmed its reliance on its initial, clearly erroneous finding
that MIls' "offense | evel was not 16 or above." (enphasis added.)

As MIIs' offense | evel indisputably was above 16, both prior
to and after allowance for the basic 2-level reduction under
subsection (a), he obviously satisfied this prong of the Tello test
just as he had the first and third prongs. Having thus satisfied

all three prongs, MIls was entitledsQas a matter of rightsQto the
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third 1-1evel reduction in his offense | evel . G ven the mandatory
| anguage of the final clause of subsection (b)sQthat the sentencing
court is to "decrease the offense level by 1 additional |evel" for
any defendant determned to be eligible thereforsQthe court was
W t hout any sentencing discretion whatsoever to deny MIIls the
third 1-1evel decrease.

C. Har nl ess Error

In its appellate brief the governnent did not suggest that if
we should find an error in MIIls' sentencing, we should find it to
be harnl ess. We nonet hel ess ook for harnl essness on our own
notion.*® And, when we do so in the instant case we find that the
court's sentencing error was not harnl ess.

MIls" sentencing range of 27 to 33 nonths was cal cul ated on
the basis of an erroneously determ ned offense |evel of 18 and
crimnal history category of I; and the 33-nonth prison term
assessed by the court was the highest available wunder that
erroneously determ ned sentencing range. Had the proper offense
| evel of 17 and the sane crimnal history category of | been used
to calculate MIIls' sentencing range, it would have been 24-30
nmont hs, obviously one in which the assessed termof 33 nonths is
not included. Thus the court's error was not harni ess.

Mbst of the tinme when that is the case we nust vacate and

12 Tello, slip op.
3 Fed. R Crim P. 52(a); see also 18 U. S.C. § 3742.
14



remand for resentencing.! But not so here. Wen we exanm ne the
instant record in a manner inplicitly called for under the

net hodol ogy specified in Wllians v. United States,? we find that

the sentencing court left no doubt that, as far as it was
concerned, MIls should be incarcerated for the maxinmum term
permtted under the applicable Guidelines range but wthout
i npl ementation of an upward departure. In light of that
observation, we would be wasting judicial resources if we were to
vacate MIIls' sentence and remand his case for what undoubtedly
would be a rote inposition by the district court of the highest
termof incarceration permtted under the correct sentencing range
of 24-30 nonths. For purposes of the instant case, that is what is
neant by "same sentence."'® So, instead of vacating and renmandi ng
for resentencing by the district court, we reverse the term of
i ncarceration inposed by the district court, nodify that termto
one of 30 nonthssQthe maximum within the correct sentencing
rangesQand affirmMIIls' sentence as thus nodified. In all other
respects MIIls' sentence as inposed by the district court is
af firmed.

REVERSED and MODI FIED in part and, as thus nodified, AFFI RVED.

14 United States v. WIllians, 961 F.2d 1185, 1187 (5th Cr.
1992) (citing Wllians v. United States, u. S. , 112 S. Ct.
1112, 1121, 117 L.Ed.2d 341, 354-55 (1992)).

5 Wllians, 112 S. . at 1112.
6 Tello, slip op. at
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