United States Court of Appeals,
Fifth Grcuit.
No. 93-9149.

In re LETTER ROGATORY FROM t he FI RST COURT OF FI RST | NSTANCE | N
Cl VIL MATTERS, CARACAS, VENEZUELA, in the Matter of El ectronic Data
Systens Corporation.

El ectronic Data Systens, Mvant- Appell ant.
Jan. 13, 1995.

Appeal from the United States District Court for the Northern
District of Texas.

Before POLI TZ, Chief Judge, GOLDBERG and DUHE, Circuit Judges.

GOLDBERG, Circuit Judge:

This appeal concerns the validity of an order appointing a
comm ssioner to provide international judicial assistance pursuant
to a letter rogatory issued by a Venezuelan court. Appel | ant
Electronic Data Systens Corporation ("EDS') asserts that the
information requested by the letter rogatory is not discoverable
under Venezuelan |law, and thus the letter rogatory should not be
honored by the United States. Also, EDS argues that the letter
rogatory denies it due process because the |l etter rogatory does not
conformto certain statutory requirenents and fails to give notice
of what evidence is sought. W disagree on both counts and affirm

I

A subsidiary of EDS, Electronic Data Systens de Venezuel a,

C.A, is involved in a labor dispute in Venezuela with Antonio
Papal ardo, a Venezuel an national. As part of this |litigation, the
First Court of First Instance in Cvil Mitters in Caracas,

Venezuel a issued a letter rogatory requesting judicial assistance
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in verifying certain docunents. The pertinent portion of the
letter rogatory is as foll ows:

As per wit dated October 1, 1991, this Court agreed to i ssue
a Letter Rogatory to any Judge or other offier [sic.] who
shall be able to testify, wth jurisdiction in the city of
Dallas, Texas ... to help us in the practice of the foll ow ng
formalities:

First: The defendant requested the follow ng in Chapter V of

his wit of Calling of Proof: "W respectfully request the
Court toreturnto us, with a prior certificationon file, the
docunents marked letters "B", "D', "E' and "F", respectively,

in order to verify, through an expert testinony or any other

sui t abl e neans whi ch may be necessary, the authenticity of the

above nentioned docunents, whether before the inmgration
authorities of the city of Dallas, Texas, United States of

Anerica, or at the offices of Electronic Data Systens

Corporation in the sane city ...

The Venezuel an court transmtted the letter rogatory to the
United States State Departnent, which forwarded the matter to the
Ofice of Foreign Litigation in the Cvil Dvision of the
Departnent of Justice. The Departnent of Justice referred the
matter to the United States Attorney's office for the Northern
District of Texas, since the subjects of the letter rogatory were
| ocated in that jurisdiction.

The United States Attorney's Ofice petitioned the district
court for the appointnent of a conm ssioner to adm nister the
letter rogatory. This petition was granted and Assistant United
States Attorney Rebecca Gegory was appointed conm ssioner.
Gregory issued three subpoenas to three specific enpl oyees of EDS
and one subpoena i ssued to the "Custodi an of Records for EDS." EDS
filed a notion to nodify or, alternatively quash, the subpoenas, on
the grounds that the letter rogatory sought information that was

not di scoverabl e under Venezuelan | aw, and that the | etter rogatory
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failed to neet certain due process requirenents.

EDS's nmotion was referred to a magistrate judge, who
determ ned t hat no di scoverability determ nati on was necessary, and
that EDS's due process argunents were without nerit. EDS appeal ed
the magi strate judge's order to the district court. The district
court affirmed the order dismssing EDS's notion to nodify the
subpoena.

|1

EDS argues that before a letter rogatory is honored, a
determ nation should be nmade as to whether the information
requested would be discoverable wunder Venezuelan |aw. EDS
mai ntains that if such an anal ysis had been undertaken, the | ower
court would have held that the letter rogatory sought information
t hat was not discoverabl e under Venezuelan | aw, and was therefore
not enforceable. EDS al so argues that the letter rogatory viol ates
its due process rights by failing to follow statutory procedures
and by not providing adequate notice of the evidence requested.
Each argunent w Il be addressed in turn.

A. Is AD scoverability Determ nation Required OF A Letter Rogatory
| ssued By A Foreign Court?

Letters rogatory are governed by 28 U . S.C. § 1782, which was
| ast anended in 1964. |In amending 8 1782, Congress took several
steps to broaden i nternational judicial cooperation. For instance,
Congress expanded the class of litigation eligible for relief under
8§ 1782 by replacing the word "court" with the word "tribunal."
Congress al so extended 8§ 1782 to private litigants whereas that | aw
had previously provided relief only to foreign courts. Finally,
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Congress abrogated the requirenment that the foreign litigation
actual ly be pending before relief could be had under § 1782. Inre
Application of Aldunate, 3 F.3d 54, 57 (2nd Cir.), cert. denied, --
- US ----, 114 S.C. 443, 126 L.Ed.2d 376 (1993).

The clear purpose of these anendnents was to facilitate
American cooperation in foreign litigation matters. However, one
does not have to delve very deeply into the subtext of 8 1782 to
discern that Congress was also notivated by an expectation of
reciprocity in enacting the law. See, S. Rep. No. 1580, 88th Cong.,
2d Sess. 1, reprinted in 1964 U S. Code Cong. & Adm n. News 3782.

There is no discoverability requirement in the text of §
1782, and there is nothing in the law requiring or suggesting that
American courts should exam ne the information requested by the
| etter rogatory to determ ne whet her that i nformation conports with
the discovery rules of the requesting nation. However, courts in
the United States have routinely undertaken a discoverability
determ nati on when the request for informati on cones froma private
litigant. The reason for this is to avoid assisting a foreign
litigant who desires to circunvent the forum nation's discovery
rules by diverting a discovery request to an Anerican court. The
case law in this area is very clear. In re Application of Asta
Medica, S. A, 981 F.2d 1, 7 (1st Cr.1992); John Deere Ltd. .
Sperry Corp., 754 F.2d 132, 136 (3rd G r.1985); 1In re Request for
Assistance from Mnistry of Legal Affairs, 848 F.2d 1151, 1156
(11th Cr.1988), cert. denied, 488 U S. 1005, 109 S.C. 784, 102
L.Ed.2d 776 (1989); Inre Letter of Request fromCrown Prosecution



Service, 870 F.2d 686, 693 n. 10 (D.C. Cir.1989).

There is less clarity, though, in what, if any, scrutiny a
request for information froma foreign court should receive. In
fact, there are no cases directly on point in this matter.
However, the | anguage and purposes of § 1782, as well as principles
of comty and international relations, indicate that no such
di scoverability determ nation is required.

The reason for reviewng a private litigant's request for
information is out of a fear of offending the forum nation by
furthering a schene to obviate that nation's discovery rules. That
reason is, by necessity, not present in the case where a foreign
court is making a request for information, because the foreign
court is, presumably, the arbiter of what is discoverable under its
procedural rules. For an Anerican court to doubl e-check the
foreign court's request to determ ne whether it is proper under the
foreign nation's rules would be exactly the kind of slight that §
1782 seeks to avoid.

I n anmending 8 1782 Congress sought to facilitate the process
of litigation involving nulti-national parties, and one of the
benefits this |law seeks to derive is that foreign nations wll
return the courtesy by facilitating requests for information from
the United States. The position urged by EDS woul d invite foreign
jurisdictions to delay requests for information from Anerican
courts to determ ne whether the requests conformto the Federa
Rules of Cvil Procedure. Because examning a request for

information froma foreign court for its discoverability is both



unnecessary and would thwart efforts to foster international

cooperation, we do not require such an exam nati on.

B. Does The Letter Rogatory Violate EDS s Due Process Rights?
EDS argues that the letter rogatory fails to neet the

constitutional requirenents of due process. Specifically, EDS

argues that: (1) the letter rogatory does not conformwth the

statutory requirenents for such instrunents; (2) is inpermssibly

vague; and (3) fails to adequately identify the individuals
sought . We address these clains briefly since they are w thout
merit.

The St ate Departnent has i ssued gui delines for the formul ation
of letters rogatory. 22 CF.R 92.67(b). EDS argues that the
letter rogatory is invalid because it does not neet the
requi renents of the State Departnent regul ation. Specifically, EDS
conplains that the letter rogatory does not contain witten
interrogatories as suggested in the regulations. However, by its
very |l anguage, the regulation that EDS relies on is not conpul sory
and does not mandate any particular formfor letters rogatory. The
first sentence of the subsection EDS refers to states that a

"l etter rogatory customarily has certain features and requests
certain types of information. | d. (enphasis provided). The
regul ation's use of the word "custonmarily" negates the inference
suggested by EDS that letters rogatory nust conform to the
requi renents of the State Departnent's adm nistrative rules.

Next, EDS argues that the letter rogatory was inpermssibly

vague in its request for information, and that this vagueness



deni ed EDS of notice of what evidence was bei ng sought. EDS cl ai ns
that the letter rogatory's request that an expert w tness be used
to verify the docunents in question is vague since the testinony of
EDS enpl oyees woul d be [ ay testi nony on the subject of the veracity
of the docunents. This objection is baseless, since imediately
after nentioning the use of an expert witness, the letter rogatory
goes on to provide an alternative that "any other suitable neans
necessary" may be used to authenticate the docunents. The usual
and customary net hods of authentication nay be enpl oyed, and there
is no need for a straight-jacket to be placed on the nethods of
aut henti cati ng docunents. EDS' s attenpt to find anbiguity in a
sinple request to authenticate docunents is not persuasive.
Finally, EDS asserts that the subpoena issued to the
"Custodian of Records for EDS' fails to adequately identify the
i ndi vidual to be exam ned. Although it nay be true, as EDS cl ai s,
that every enployee of EDS is a custodi an of sone docunents, such
subterfuge will not jeopardi ze the efficacy of the letter rogatory.
Testinony, or the production of docunents required by a letter
rogatory, will be taken in accordance with the Federal Rules of
G vil Procedure. 28 U S.C § 1782 Federal Rule of G vil
Procedure 30(b)(6) provides that EDS nay designate conpany
officials to testify as to the authenticity of the docunments in
guesti on. Since EDS s designation of a representative who nay
aut henticate docunents is provided for in the Federal Rules of
Cvil Procedure, there is no basis for arguing that the letter

rogatory failed to neet due process requirenents.



For these reasons, we find that no discoverability
determ nation under the requesting nation's laws is necessary
before honoring a letter rogatory, and that the letter rogatory in
gquestion here rai ses no due process concerns. The judgnent of the

district court is AFFl RVED



