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RHESA HAVKI NS BARKSDALE, Circuit Judge:

The State of Texas appeals the district court's conditional
grant of habeas relief to Janes Carl Lee Davis, including
conditional comutation of his death sentence, based upon his
contention that the two Texas statutory special issues submttedto
the jury, during the punishnment phase of his trial, prevented it
fromgiving effect to mtigating evidence of, inter alia, nental
instability, in violation of the Ei ghth and Fourteenth Anendnents,
and as held in Penry v. Lynaugh, 492 U. S. 302 (1989). Davis cross-
appeal s, contending that the rule announced in Teague v. Lane, 489

U S. 288 (1989), does not bar himfromchal | enging collaterally how



t he puni shnment phase of his trial, as well as jury voir dire, were
af fected unconstitutionally by the statutory proscription agai nst
disclosing to the jury or venire the effect of a hung jury on the
special issues. W AFFIRMin part, REVERSE in part, and REMAND
Wth instructions to deny relief.

| .

Early on March 3, 1984, Davis entered the home of his
nei ghbor, Pauline Johnson, wthout permssion, and brutally
attacked her young children. As a result, three of the four
children died due to nultiple skull fractures. Based on the death
of one of the children, Yvette, who exhibited evidence of sexual
assault, a jury convicted Davis of capital nurder.?

During the punishnment phase of the trial, and after the
presentation of additional evidence, the court instructed the jury
to answer two of the three Texas statutory special issues (quoted
infra). Because the jury unaninously answered both issues in the
affirmative, the trial court assessed puni shnent as death by | et hal
injection. The Texas Court of Crim nal Appeals affirnmed, Davis v.
State, 782 S.W2d 211 (Tex. Crim App. 1989); the United States
Suprene Court denied certiorari. Davis v. Texas, 495 U S. 940
(1990) .

Davi s sought habeas relief in Texas state court. After making
findings of fact and conclusions of law, the state judge (who

presided at Davis' trial) reconmmended deni al of habeas relief; and,

. The facts are stated nore conpletely in Davis v. State, 782
S.W2d 211, 219-20 (Tex. Crim App. 1989), cert. denied, 495 U S.
940 (1990).



in an unpublished opinion, the Texas Court of Crimnal Appeals
denied that relief.

I n Sept enber 1992, pursuant to 28 U.S.C. § 2254, Davis sought
federal habeas relief. After the State noved for summary j udgnent,
the matter was referred to a nmgistrate judge, who recommended
granting the notion. But, in Novenber 1993, relying on intervening
case law, the district court declined to follow the recomenda-
tion.2 It believed that Davis had raised a Penry claim -- that
there existed a reasonable |ikelihood that the jury applied the
special issues in a way that prevented it from considering the
mtigating effect of chil dhood abuse, psychol ogi cal disorders, and
mental retardation. It ordered the commutation of his death
sentence, unless the State appealed to this court or conducted a
new sentencing hearing within 180 days. On the other hand, the
district court held that Teague prohibited it from considering
Davis' contentions that Tex. CooE CRM Proc. art. 37.071(g) (Supp.
1986) (proscribing disclosure to a venireman or juror about the
effect of a hung jury on the special issues) affected unconstitu-
tionally the punishnent phase of his trial, as well as jury voir

dire.

2 The district court's opinionis based in large part on Mtley
v. Collins, 3 F.3d 781 (5th Gr. 1993) (Mtley I) which was deci ded
after the magistrate's report and recommendation. Subsequently,
Motley | was superseded by Mdtley v. Collins, 18 F.3d 1223 (5th
Cr.), cert. denied, 115 S. C. 418 (1994), thus, changing the
basis for the district court's conditional grant of habeas relief.

- 3 -



1.

The State challenges the ruling on the Penry claim Davis, the
rejection of the issues concerning article 37.071(g). "“I'n
considering a federal habeas corpus petition presented by a
petitioner in state custody, federal courts nust afford a
presunption of correctness to any state court factual findings.
See 28 U.S.C. § 2254(d). We reviewthe district court's findings
of fact for clear error, but decide any issues of |aw de novo."
Barnard v. Collins, 958 F.2d 634, 636 (5th Gr. 1992), cert.
denied, 113 S. C. 990 (1993). "Evaluation of a petitioner's
constitutional challenge to the Texas special issues as applied to
himis, of course, an issue of law." Madden v. Collins, 18 F.3d
304, 306 (5th Cir. 1994), cert. denied, ___ US _ , 115 S. Ct.
1114 (1995).

Needl ess to say, because Davis seeks habeas relief, " we mnmust

determ ne, as a threshold matter, whether granting himthe relief

he seeks would create a "new rule of constitutional |aw' under
Teague. Grahamv. Collins, 506 U.S. __ , | 113 S C. 892, 897
(1993) (quoting Penry, 492 U S. at 313); accord Mtley v. Collins,
18 F.3d 1223, 1230 (5th Gir.), cert. denied, ___ US. __ , 115 S

Q. 418 (1994).

Under Teague, a "new rule" is one which " inposes a
new obligation on the States or the Federal
Government'" or was not " 'dictated by precedent
existing at the tinme the defendant's conviction
becane final.'" [Gaham 506 US at __ , 113 S

Ct. at 897] (quoting Teague, 489 U. S. at 301, 109
S. C. at 1070). As the Suprene Court aptly noted,
it is extrenmely difficult " to determ ne whether we
announce a new rule when a decision extends the
reasoning of ... prior cases.'" ld. (quoting
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Saffle v. Parks, 494 U S. 484, 488, 110 S. .
1257, 1260, 108 L.Ed.2d 415 (1990)). Nonet hel ess,
we are instructed that "unless reasonable jurists
hearing [Davis'] claimat the tinme his conviction
becane final "would have felt conpelled by existing
precedent' torule in his favor, we are barred from
doing so now." Id. (quoting Saffle, 494 U S. at
488, 110 S. C. at 1260) (enphasis added).

Mtley, 18 F.3d at 1230. First, we consider the Penry issue.
A

The two Texas special issues submtted to the jury during the
puni shnment phase of trial were:

(1) Do you find from the evidence beyond a
reasonabl e doubt that the conduct of the defendant
t hat caused the death of the deceased was conmtted
deli berately and with the reasonabl e expectation
that the death of the deceased or another would
result?

(2) Do you find from the evidence beyond a
reasonabl e doubt that there is a probability that
the defendant would commt <crimnal acts of
vi ol ence that would constitute a continuing threat
to society?

In Penry, decided before Davis' conviction becane final, the
Suprene Court held that when a capital defendant introduces
evi dence about his background, character, or circunstances that
reflects a reduced personal culpability, and the jury cannot give
effect to the mtigating force of that evidence in response to
Texas' special issues, the trial court nust, upon request, provide
instructions that allow the jury to consider and give mtigating

effect to that evidence. Penry, 492 U S. at 319-28.°% Penry had

3 "[l]n a case such as this, which was tried before Penry was
deci ded, the petitioner need not have requested an instruction on
mtigating evidence, nor nust he have objected to the | ack of such
an instruction.” Mtley, 18 F.3d at 1229; see Selvage v. Collins,
897 F.2d 745 (5th Cir. 1990), certifying questionto 816 S. W 2d 390
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present ed evi dence that chil dhood abuse and nental retardation | eft
hi munable to learn fromhis m stakes, but that the special issues
failed to give the jury a vehicle for taking this into
consideration. Id. at 308.

Li kewi se, Davis nmaintains that the special issues failed to
give the jury a vehicle by which it could properly consider and
give effect to evidence tending to mtigate his culpability for the
mur der of Yvette Johnson. He contends that evidence of nenta
instability and chil dhood abuse indicates that he was prevented,
like Penry, fromlearning fromhis mstakes. "To grant relief on
a Penry claim we nust determne (1) that the ... evidence was
constitutionally relevant mtigating evidence, and, if so, (2) that
the ... evidence was beyond the "effective reach' of the jurors."
Madden, 18 F.3d at 308 (enphasis omtted). For the several
al ternate reasons di scussed bel ow, we conclude that Davis' Penry
claimfails.

1

The first inquiry in a Penry claimis whether
the mtigating evidence is relevant. Phr ased
differently, does the evidence inplicate the basic
concern of Penry "that defendants who commt
crim nal acts that are attributable to a
di sadvant aged background, or to enotional and
nment al pr obl ens, may be less culpable than
def endants who have no such excuse."

Madden, 18 F.3d at 307 (quoting Penry, 492 U S. at 319); accord
Allridge v. Scott, 41 F.3d 213, 223 (5th Cr. 1994); Mtley, 18

(Tex. Crim App. 1991) (failure to request or object does not bar
procedurally a Penry clai mwhen the trial occurred prior to Penry).
As discussed infra, Davis did receive aninstruction on mtigation;
he asserts it was insufficient.

-6 -



F.3d at 1235 n.10. In short, evidence of a disadvantaged
background, or enotional and nental problens, does not raise, ipso
facto, a Penry claim |In order to present relevant evidence that
one is |less culpable for his crine, the evidence nust show (1) a
"uni quely severe permanent handi cap[] w th which the defendant was
burdened t hrough no fault of his own", Gahamv. Collins, 950 F.2d
1009, 1029 (5th Gr. 1992) (en banc), aff'd on other grounds, 506
UusS _ , 113 S. . 892 (1993), and (2) that the crimnal act was
attributable to this severe permanent condition. Mdden, 18 F.3d
at 307.

As noted, this court has nmade it clear that, for evidence to
have mtigating relevance to the special issues, there nust be a
nexus between the mtigating evidence and the crimnal act. For
exanpl e, in Madden, a clinical psychol ogist testified that Madden
suffered from an enotional disorder (specifically, an anti-soci al
personality). Madden failed, however, to elicit any testinony that
a person with such a disorder is nore aggressive or violent than an
unafflicted person, or that he, in particular, was nore aggressive
or violent because of the disorder. Also absent was evidence that
Madden was incapable of controlling his inpulses or unable to
distinguish right from wong. Based upon this, our court
determ ned there was i nsubstantial evidence that Madden's cri m nal
actions were attributable to his anti-social personality. Id.

Davis asserts that his nental instabilities were "acted out"
during the crinme, thus, denonstrating a connection between the

crinme and his condition. Specifically, he contends that a nexus is



i ndi cat ed bet ween hi s "di agnosed condition  of par anoi d
schi zophreni a, psychotic di sorders and vi ol ent sexual proclivities"
and the crinme because "the offense was conmtted agai nst fenale
children during a bizarre sexual attack."* After reviewing the
state court's findings, the district court's findings, and the
record, we conclude, as hereinafter discussed, that Davis failed to
present the requisite "constitutionally relevant mtigating
evi dence". W address in turn the evidence on (1) paranoid
schi zophrenia and psychotic disorders, (2) violent sexua
proclivities, and (3) abusive chil dhood.
a.

At the punishnment phase, court-appointed psychiatrist Dr.

Ri chard Coons, who exam ned Davis just prior to trial, testified

that Davis suffered froma personality/behavioral disorder. Based

4 Two observations are called for by this claim First, Davis
appears to change position on whether he is nentally retarded. In
any event, the findings of fact on Davis' habeas petition by the
state judge (who presided at Davis' trial) were that Davis was not.
As noted, we are required to give a presunption of correctness to
those findings. The court stated:

This Court finds no evidence that [Davis is]
mentally retarded. There is evidence of behaviora
di sorders. . .. There are sone references to the
presence of brain damage in the applicant at the
age of seven; however, in 1976 a physician's report
[found], "Brain danage is not present." [Enphasis
in original physician's report.] This Court
find[s] no evidence of an organic brain disorder.

Second, Davis' contention that his sexual proclivities were
acted out during the offense because it was commtted against
"femal e children during a bizarre sexual attack™ is inconsistent
wth the facts surrounding the nurders. Only one of his victins,
Yvette Johnson, was fenmal e and assaulted sexually. The other two
victins, her brothers, did not exhibit any evidence of sexua
assaul t.



upon his review of Davis' nedical files, Dr. Coons opined that
Davis did not suffer from paranoid schizophrenia or any other
psychotic disorder.

In addition, even assum ng Davis presented evidence that he
suffered from paranoid schizophrenia or sone other psychotic
di sorder, he failed to present any evidence |inking that condition
tothe crine. Such a situation wuld be simlar to that in Madden,
where, as noted, Madden failed to present evidence that he was nore
aggressive or violent because of his anti-social personality, or
that he was incapable of controlling his inpulses, or unable to
di stinguish right fromwong. Likew se, Davis failed to |link any
psychiatric problens he may have suffered to the nurder of Yvette
Johnson.

b.

On the other hand, the evidence adduced during the trial does
indicate that Davis had engaged previously in sexually deviant
behavior. After undergoing foot surgery at age six, Davis spent
t he next several weeks in the hospital. His nedical records reveal
that, during this period, the nurses reported that he continually
made obscene statenents, constantly referred to sexual matters,
expressed his desire to have sexual relations with them and
mast urbated frequently in front of themand other patients. At age
13, Davis was arrested for the attenpted rape of a 35-year-old
woman who |ived in his nei ghborhood. This evidence above, however,

does not establish a uniquely severe and pernmanent handi cap froma



violent sexual proclivity, nor that the <crimnal act was
attributable to any such condition.
C.

I n Barnard, "we recogni zed t hat an abused chil dhood could ri se
to the level of a Penry claim if the traumatic events caused
psychol ogi cal effects to which the crimnal conduct was
attributable.” Madden, 18 F.3d at 308. As the district court
noted, "there is no docunented nedi cal evi dence of Davis' chil dhood
abuse". (Enphasis by district court.) There is evidence, however,
of parental neglect; and nedical records indicate that Davis may
have been subjected to abuse. Otentines, his nother would | eave
her six young children alone at hone for days at a tine. (But, at
other tinmes, Davis would be left with his grandnother.) Once, when
Davis cut his hand severely, his nother waited two days before
taking himto the hospital; this delay prevented the doctors from
being able to suture the wound.

Davis' reliance solely upon nedical records from his youth
does not establish Penry-type evidence. There is no evidence that
these incidents were of such a traumatic nature as to cause
psychol ogi cal effects, let alone, that Davis' crimnal act was
attributable to any resulting psychol ogi cal problens.

In sum even if we assune that Davis suffered fromthe cl ai ned
condi ti ons, conspicuously absent at trial was any evidence tending

to link these conditions with the crinme.®> Although there was

5 For exanple, one of the "conditions" Davis relies upon to
mtigate his culpability is the fact that he was born a "blue
baby". At oral argunent, his attorney stated that this condition
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evidence of behavioral and nental problens, Davis failed to
denonstrate how the crine was attributable to them Needless to
say, conclusory assunptions do not create a nexus. Accordingly, we
conclude that there is insubstantial evidence that Davis either
suffered froma uni quely severe and permanent handi cap, or that his
crimnal actions were attributable to any such condition. Thus, on
this basis alone, the Penry claimfails.
2.

In the alternative, even assumng that Davis presented
constitutionally relevant mtigating evidence, he failed to satisfy
the second prong for relief on a Penry claim that this evidence
was beyond the effective reach of the jury. W exam ne each of the
two special issues. But, before doing so, we note that, after
instructing on the two special issues, the trial court instructed
al so that "[e]vidence presented in mtigation of the penalty nay be
consi dered should the jury desire, in determning the answers to

either of the [special] issues".®

"sounds bad to ne. And if he's blue it neans |ack of oxygen and
possi ble brain damage." Davis fails to denonstrate how his
crimnal conduct was attributable to such a condition.

6 W note also that, in 1991, approximately six and one-half
years after Davis' trial, the Texas | egi sl ature anended t he speci al
issues statute to address the problem raised by Penry.
Specifically, Tex. Cooe CRM Proc. art. 37.071, 8§ 2(d) (Supp. 1995),
provi des that:

The court shall charge the jury that:

(1) in deliberating on the [special] issues ...,
it shall consider all evidence admtted at the
guilt or innocence stage and the punishnent stage,
i ncl udi ng evi dence of the defendant's background or
character or the circunstances of the offense that
mlitates for or mtigates against the inposition
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a.

As quoted, the first special issue asks whet her the defendant
acted "deli berately and with reasonabl e expectation that the death
of the deceased ... would result?" The court instructed that

"del i berately" neant "a manner of doing an act characterized by or

resulting from careful consideration: “a conscious decision
i nvol vi ng a thought process which enbraces nore than nere wll to
engage in the conduct'". As discussed bel ow, and based upon this

instruction and the mtigation instruction quoted above, we
conclude that Davis' jury had an appropriate vehicle to consider
his allegedly mtigating evidence; torequire an additional (third)
instruction for Davis wuld be to create a new rule of
constitutional law on collateral review

In examning the first special issue, we are m ndful of the
basi ¢ concern of Penry, nentioned earlier: "that defendants who
commt crimnal acts that are attributable to a disadvantaged
background, or to enotional and nental problens, nmay be |ess
cul pabl e t han def endants who have no such excuse". Penry, 492 U. S.
at 319. Thus, the gist of Penry deals with the ability of a jury
to consider a defendant's culpability and, in determ ning whet her
death is an appropriate punishnent, to be able to exercise a
"reasoned noral response" to evidence tending to mtigate that

cul pability.

of the death penalty.

See Graham 950 F.2d at 1012 n.1 (discussion of the 1991
anendnent) .
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Unli ke the present case, however, the Penry jury was not
instructed on the neaning of "deliberately". Proceedi ng on the
assunption that the jury understood "deliberately" to nean
sonething nore than "intentionally", the Court recognized that
"[b] ecause Penry was nentally retarded ... and thus | ess abl e than
a normal adult to control his inpulses or to evaluate the
consequences of his conduct, ... [a] juror could ... conclude that
Penry was less norally " cul pabl e than def endants who have no such
excuse,' but who acted “deliberately' as that term is comonly
under st ood". Penry, 492 U S. at 322-23 (quoting California v.
Brown, 479 U S. 538, 545 (1987) (O Connor, J., concurring)). The
"juror who believed that Penry's retardation and background
di m ni shed his noral culpability and nade i nposition of the death
penalty unwarranted would be unable to give effect to that
conclusion if the juror also believed that Penry commtted the
crinme “deliberately'". 1d. at 323.

In short, the fault with the first special issue in Penry was
that it failed to clarify the term "deliberately". The Court
concl uded t hat

[I]n the absence of jury instructions defining
"deliberately"” in a way that would clearly direct
the jury to consider fully Penry's mtigating
evidence as it bears on his personal culpability,
we cannot be sure that the jury was able to give
effect to the mtigating evidence of Penry's nental
retardation and history of abuse in answering the
first special issue.
Penry, 492 U S. at 323.
On the other hand, the definition of "deliberately" provided

to Davis' jury would have clearly directed Penry's jury to consi der
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his mtigating evidence and how it bore on his persona

culpability. As noted, under the special issues, Penry's jury was
forecl osed fromconsidering his inability "to control his inpul ses
or to evaluate the consequences of his conduct". Had the Penry
jury been instructed, as it was in this case, that it could
consi der evidence presented in mtigation of the penalty, as well

as that "deliberately" was "characterized by or resulting from
careful consideration”, it would have been able to consider his

uncontrol | abl e i mpul ses or | ack of evaluation. (Enphasis added.)’

! During the punishnment phase's closing argunent, Davis'
attorney honmed in on the phrase "careful consideration" fromthe
instruction defining "deliberately"” for the jury to consider when
addressing the first special issue:

The two words that are so critical to deciding
this question are "careful consideration". I n
other words, before you can answer [the first
speci al issue] yes, you have to be convi nced beyond
any reasonable doubt that Janmes Davis carefully
consi dered what he was going to do before he did
it. GOCkay? |If he carefully considered what he was
going to do before he didit. And | submt to you
that the evidence in this case, gruesone though it
may be, sinply does not show that he carefully
consi dered anyt hi ng. | submt to you right now
that there is a reasonabl e doubt on that issue, and
you're going to have to answer that question no.

The upshot of all of these [nedical] records
is that Janmes Davis' mnd is so di seased or damaged

or whatever that, quite frankly, ladies and
gentl enen, he's incapable of carefully considering
anyt hi ng.

After suggesting that Davis may have been under the influence of
drugs or alcohol, his attorney continued:

[ The prosecution] says we haven't brought you
any experts to tell you that. | nean, do we need
to bring an expert on sonething |like that? o
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In sum these additional instructions provided Davis' jury
wth a sufficient neans to consider his mtigating evidence. To
hold that they were i nadequate woul d require us to announce a new
rule of constitutional law on collateral review -- which we are
forecl osed from doi ng under Teague.

b.

Havi ng determ ned that the jury had an adequat e neans, through
the first special issue, to consider Davis' mtigating evidence, we
need not consider whether the second special issue -- continuing
threat or dangerousness -- provided another, separate, adequate
nmeans. See Cark v. Collins, 19 F.3d 959, 963 n.14 (5th Cr.),
cert. denied, = US _ , 115 S. C. 432 (1994). But, in the
alternative, we turn to that second issue. It concerns whether, in
the future, "thereis a probability that the defendant woul d comm t
crimnal acts of violence that woul d constitute a continuing threat
to society".

As di scussed, even if the evidence is aggravating, as |ong as

the mtigating aspect is within the effective reach of the jury,

course not. Drugs or alcohol, in an already
clouded mnd like that, has to just take whatever
little control he's got and throw it out the
wi ndow. Who knows what he was under?

The attorney concluded his comrents regarding the first specia
i ssue:

Can you say beyond a reasonable doubt that Janes
Davis carefully consi dered what he was going to do
before he did it? No. G ven his crippled mnd,
and given what the facts of the offense show, and
what they don't show, there is no way to escape
that doubt. | submt to you that question should
be answered no.
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the requirenments of the Ei ghth Arendnent are satisfied. |n Johnson
v. Texas, 113 S. C. 2658, 2669 (1993), the Court noted that the
only way the evidence of Penry's nental condition could be
considered within the second special issue (future dangerousness)
was as an aggravating factor. Id. at 2669-70. On the other hand,
as also discussed, a Penry <claim does not arise when
constitutionally rel evant evidence "can be given mtigating effect
in sone way under the Texas special issues". Mdtley, 18 F.3d at
1234 (enphasis in original).

As noted, Davis failed to present any constitutionally
relevant mtigating evidence. Even so, the background evidence
that he did present does not denonstrate that he was unable to
learn fromhis mstakes. To the contrary, it denonstrated that he
responded positively to a structured environnent.

Cerald Frank MKimey, who was the chief social worker at
Austin State Hospital's adol escent unit, dealt with Davis during a
1979 adm ssion when Davis was 16 years of age. MKimey testified

that Davis did well in the structured environnent at the unit.?2

8 At the punishnment phase, on direct exam nation by Davis'
attorney, McKimey testified as foll ows:

Q Was [Davis] a violent, nean, bullyish [sic]
type kid, as these kids went? Put that in
context for us.

A No, he was not a nean, bullyish [sic] kind of
kid. He was fairly successful in our program
as a matter of fact. He was quite successful.
W have a |l evel systemof graduated -- a |evel
system whereby we can provide kids wth
feedback as to what their behaviors are and
what kind of behaviors they need to change.
And [Davis] was able to negotiate that system
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Addi tionally, MKimey read Davis' social history report that was
prepared upon his admttance to the unit. Under recommendati ons,
the report stated: "a proper placenent outside the hone can be
obtained for this patient and he can gain sone direction in a
positive way. He has insight to this need and indicates he wants
to find sonmewhere else to go other than into the hone."

Davi d Adcock, Davis' special education teacher in the sixth
and seventh grades, testified that, although Davis was |earning

di sabl ed and had | ow sel f-esteem he was a "tender-hearted, a very

ki nd young man". Another teacher at this sane tine described Davis
as "cooperative ... very creative, very calm anxious to please".
quite well.
Q Did [Davis] seemto |like the structure and

the reward systenf
A Qite well.
Did he respond to that?

A Yes, he did likeit. He liked it in the sense
that he did quite well at it, and -- [y]es, he
di d.

McKi mrey al so di scussed a five-col or coding systemthe adol escent
unit utilized to identify to the patients their progress. He
identified green as the highest color but described it as "fairly
rare, because when sonebody reaches that high, they' re ready to go.
In other words, they're doing quite well". Later, MKi nmey
testified that "[Davis] had achi eved the hi ghest col or | evel in our
systeni. Subsequently, Davis was downgraded because of an i nci dent
at the unit, but MK mey dismssed this as a "phenonenon on
adol escent treatnent units" wherein the patient causes an inci dent
upon learning that they are scheduled to be discharged. It is an
attenpt, by the patient, to stay in the unit.
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The evidence Davis did present indicates that, despite
what ever condition he may have suffered under, Davis was subject to
change and was not unable to learn from his m stakes. Based on
this evidence, and the earlier quoted mtigating instruction,
Davis' jury was not "conpelled" to answer the second special issue
in the affirmative; it could give mtigating effect to what
evi dence there was regarding his condition.?®

I n conclusion, there are i ndependent bases for concl udi ng t hat
the Penry claimfails: (1) Davis failed to present constitutionally
relevant mtigating evidence; but, assumng it was presented, that
evidence was not beyond the effective reach of the jury under
either (2) the first (deliberate act) or (3) second (continuing
danger ousness) special issues. Because Davis does not nmake a claim
wthin the anbit of Penry, he is seeking a new rule of
constitutional lawon collateral review. Accordingly, his claimis

barred by Teague, and we REVERSE the district court on this issue.

o For exanple, during closing argunent at the puni shnment phase,
Davis' attorney acknow edged that Davis functioned well in a
structured environment:

Let's focus on this future dangerousness as it
really is in the concrete world. He -- If he is
not given the death penalty, he is going to serve a
life sentence in the Texas Departnent of
Corrections. That is his future environnent that
we are talking about, and | don't need to tel
anybody that it is a very structured environnent.

But one of the main thenmes that you will see
all through these reports is that when you put this
little boy, or this teenager, or whatever he was at
that stage, in a situation with a | ot of structure,
he did pretty damm good. He did good.
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B

The trial court instructed the jury that if it answered both
speci al issues "yes", the sentence would be death; if it answered
"no" to either, or both, the sentence would be confinenment for
life. See Tex. CooE CRM Proc. ANN. art. 37.071(e) (Supp. 1986).1°
It then instructed: "You may not answer any issue "yes' unless you
agree unani nously. You nay not answer any issue no' unless ten or
nmore jurors agree." See Tex. Cooe CRRM Proc. ANN. art. 37.071(d)
(Supp. 1986). But, pursuant to Texas law, it did not informthe
jury that if it was unable to answer either special issue, Davis

woul d be sentenced to life inprisonment. See Tex. CooeE CRIM  PRCC.

ANN. art. 37.071(g) (Supp. 1986).1%1

10 Tex. CooE CRIM Proc. ANN. art. 37.071(e) (Supp. 1986) provided:

If the jury returns an affirmative finding on
each issue submtted under this article, the court
shal | sentence the defendant to death. |If the jury
returns a negative finding on or is unable to
answer any i ssues submtted under this article, the
court shall sentence the defendant to confinenent
in the Texas Departnent of Corrections for life.

As noted, the Texas |egislature anended the special issues
statute in 1991. This provision is codified presently, in a
nmodified form at Tex. Cooe CRM Proc. AN, art. 37.071, § 2(9)
(Supp. 1995).

1 In other words, if the jury could not satisfy the requirenents
of the "12-10 Rule", then a "hung jury" would result and Davis
woul d be sentenced to life inprisonnment. TeEx. CobE CRIM PRroC. ANN
art. 37.071(g) (Supp. 1986) provided, in pertinent part:

The court, the attorney for the state, or the
attorney for the defendant may not informa juror
or a prospective juror of the effect of failure of
the jury to agree on an issue submtted under this
article.

This provision is codified now, in substance, at TeEx. CobE CRIM PRCC.
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Davi s' cross-appeal centers on the statutory proscription in
article 37.071(g), inposed on the court and counsel, that precludes
themfromdisclosing to the jurors or venirenen the effect of the
failure to agree on a special issue. Davis contends that this
proscription affected inperm ssibly the punishnment phase of his
trial, as well as jury voir dire. In raising his challenge to
article 37.071(g), he maintains that he is seeking a "reasonable
interpretation" of past precedent, not a newrule barred by Teague.

1

As a prelimnary matter, we turn to Davis' contention that the
district court erred in even considering whether his challenge to
article 37.071(g) was foreclosed by Teague. He maintains that,
because the State did not raise the Teague bar in either its
response to his habeas petition or its summary judgnent notion, the
district court should not have considered Teague sua sponte.

Davi s recogni zes, however, that, even if the State does not
rai se Teague, a court still has discretion to consider it. "[A]
federal court may, but need not, decline to apply Teague if the
State does not argue it." Caspari v. Bohlen, US| |
114 S. C. 948, 953 (1994); see also Schiro v. Farley, _ US.
, ., 114 S. . 783, 788 (1994). But, Davis contends that,

under the facts of this case, the district court abused its

art. 37.071, 8 2(a) (Supp. 1995).
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discretion. He fails, however, to develop this contention; and, we
fail to see any abuse of discretion.?!?
2.

As noted, the statutory proscription foreclosed the jury from
bei ng advi sed on the effect of a hung jury on either of the special
i ssues. Davis maintains that such a limtation deprived the jury
of relevant and nmaterial information that was crucial in its
del i berative process.

In Webb v. Collins, 2 F.3d 93 (5th Cr. 1993), we rejected a
virtually identical contention. Wbb contended that the statutory
proscription violated the Ei ghth and Fourteenth Amendnents;?®® but
we hel d that consideration of such a clai mwas precl uded by Teague.
ld. at 96. Davis attacks Wbb as "incorrectly decided". In
addition to claimng this is not a "new rule", he tries to
di stinguish Webb by contending that it should have been deci ded
based on a procedural bar, not on the basis of Teague.

"[T] here can be no dispute that a decision announces a new
rule if it expressly overrules a prior decision.” Gaham 506 U S.
at _, 113 S. Q. at 897. In any event, despite Davis'

protestations, Wbb is controlling precedent. E.g., Washi ngton v.

12 We need not address, nor do we decide, the State's contention
that Grahammay require sua sponte anal ysis of Teague. See G aham
506 U S at _ , 113 S. . at 987; Nethery v. Collins, 993 F.2d
1154, 1162-63 (5th Cr. 1993) (King, J., dissenting), cert. denied,
114 S. . 1416 (1994); but see Schiro, = US at |, 114 S. C.
at 789 ("Al though we undoubtedly have the discretion to reach the
State's Teague argunent, we wll not do so in these

ci rcunst ances").

13 Davis clains the proscription violates also the Fifth and
Si xt h Amendnent s.
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Wat kins, 655 F.2d 1346, 1354 n.10 (5th Cr. 1981) (prior panel
deci sion binds subsequent panel unless intervening en banc or
Suprene Court decision), cert. denied, 456 U S. 949 (1982).

3.

Davis asserts next that the prohibition against informng a
veni reman of the effect of a hung jury deprived hi mof adequate and
proper information on which to exercise a perenptory challenge. He
clains that such an inpedinent to defense counsel's information

seeki ng process during voir dire constitutes constitutional error.

Regardl ess, Davis fails to identify any precedent indicating
that he is not seeking a newrule on collateral review Al though
defense counsel is entitled to question venirenen in order to
exerci se perenptory challenges intelligently, Davis has failed to
denonstrate how di sclosing the provisions of article 37.071(e) to
a venireman affects this process. Concerns regardi ng whether a
venireman wll stand firmin the face of overwhel m ng opposition
fromfellow jurors can adequately be addressed w thout disclosing
to that venireman the statutory effect of three or nore "no" votes.
Accordingly, Davis' second challenge to article 37.071(g) is

forecl osed by Teague.

14 Davis' contention assunes that juror bias or msconception
automatically derives fromdisallowi ng the venire to be i nforned of
the effect of a deadlock. 1In essence, if a defendant is permtted

to disclose the effect of a hung jury on the special issues to a
veni reman, his counsel would be able to sift through the venire to
| ocate a single "no" vote.
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4.

Under Teague, new rules nmay be applied in habeas proceedi ngs
only if they cone within "one of two narrow exceptions”. Saffle,
494 U.S. at 486. The first exception applies to new rules that
place an entire category of conduct beyond the reach of the
crimnal |aw or addresses a "substantive categorical guarante[e]
accorded by the Constitution"”. 1d. at 494 (quoting Penry, 492 U. S.
at 329). The second exception applies to new "watershed rul es of
crim nal procedure" that are necessary to the fundanental fairness
and accuracy of the crimnal proceeding. 1d. at 495. Davis clains
the latter exception is inplicated in this case.

Davis failed, however, toraise this issue before the district
court. Accordingly, this claimis not properly before us, and
shoul d not be considered for the first tine on appeal. Earvin v.
Lynaugh, 860 F.2d 623, 628 (5th Gr. 1988), cert. denied, 489 U S.
1091 (1989). Even if this claimwere properly before us, and as
this court noted in Sawer v. Butler, 881 F.2d 1273 (5th G r. 1989)
(en banc), aff'd sub nom Sawyer v. Smth, 497 U S. 227 (1990), the
second Teague exception is designed to redress constitutional
violations that "so distort the judicial process as to | eave one
wth the inpression that there has been no judicial determ nation
at all, or else skew the actual evidence crucial to the trier of
fact's disposition of the case". ld. at 1294. "A rule that
qualifies under this exception nust not only inprove accuracy, but
al so ""alter our understandi ng of the bedrock procedural el enents"

essential to the fairness of a proceeding.” Sawer, 497 U S. at
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242 (quoting Teague, 489 U S. at 311 (quoting WIllianms v. United
States, 401 U S 675, 693 (1971) (Harlan, J., concurring in
judgnents in part and dissenting in part))). Davis has failed to
denonstrate that the proscription of article 37.071(g) is of such
a nature as to "so distort" the accuracy of the jury's answers to
t he speci al issues.

5.

Noti ng that he has chall enged the constitutionality of article
37.071(g) at every stage (trial, on direct appeal, in his petition
for certiorari, and in his state and federal habeas proceedi ngs),
Davi s encourages this court to create an additional exception to
Teague: if a defendant denonstrates that he has raised his
constitutional conplaint in every forum and it has been rejected
(for reasons other than delay or procedural default), then,
notw t hst andi ng Teague, a federal court should reviewthe nerits of
hi s chal | enge.

As before, Davis raises this for the first time on appeal
Regardless, in essence, he is not asking us to fashion an
addi tional Teague exception. Rat her, his contention is but a
further attenpt to have us apply the second Teague exception; one
he does not neet.

L1l
For the foregoing reasons, we AFFIRMin part, REVERSE i n part,

and REMAND with instructions to deny habeas relief.



