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Appeal from the United States District Court for the Wstern
District of Texas.

Before SMTH, EM LIO M GARZA and PARKER, Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

Defendant Joe dinton Segler pled guilty to manufacturing
met hanphetam ne, in violation of 21 U S.C. 8§ 841(a)(1) (1988), and
to being a felon in possession of a firearm in violation of 18
US C 8 922(9g)(1). Segler was sentenced to 300-nonth term of
i mprisonment and fined $30, 000. On direct appeal, we upheld
Segl er's conviction and sentence i n an unpubli shed opinion. United
States v. Segler, No. 89-1588, 896 F.2d 550 (Table) (5th Gr. Jan.
31, 1990). Segler, proceeding pro se, now appeals an order of the
district court denying his notion pursuant to 28 U S.C. § 2255 to
vacate, set aside, or correct his sentence. W affirm

I

"Relief under 28 U S.C. 8§ 2255 is reserved for transgressions
of constitutional rights and for a narrow range of injuries that
coul d not have been rai sed on direct appeal and would, if condoned,
result in a conplete mscarriage of justice." United States v.
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Vaughn, 955 F.2d 367, 368 (5th G r.1992). Mreover, a defendant
"may not raise an issue [constitutional or jurisdictional in
nature] for the first tine on collateral review w thout show ng
both "cause' for his procedural default, and "actual prejudice'
resulting fromthe error.” United States v. Shaid, 937 F.2d 228,
232 (5th Gr.1991) (en banc) (citation omtted), cert. denied, ---
us ----, 112 S.C. 978, 117 L.Ed.2d 141 (1992). "If the error is
not of constitutional or jurisdictional magnitude, the defendant
must show the error would result in a conplete mscarriage of
justice." 1d. at 232 n. 7.
I
A

Segler first contends the district court erred in sentencing
him for manufacturing a Schedule Il controlled substance because
met hanphet am ne was not properly transferred under 21 U. S.C. § 811
from a Schedule I1l to a Schedule 11 controlled substance.?
Assumng arguendo that this is an issue of sufficient
constitutional magnitude to warrant raising on collateral attack
we previously have held that the transfer of nethanphetam ne from
Schedule Il to Schedule Il satisfied the requirenents of § 811.

See United States v. Branch, 980 F.2d 1445 (5th G r.1992); see

121 U.S.C. § 812 establishes "five schedul es of controlled
substances, to be known as schedules I, IIl, IIl, IV, and V." 21
US C 8§ 812(a). Section 811 provides that the Attorney General
may "transfer between such schedul es any drug or other substance
if [s]he ... finds that such drug or other substance has a
potential for abuse, and ... nmakes with respect to such drug or
ot her substance the findings prescribed by subsection (b) of
section 812 ... for the schedule in which such drug is to be
placed...." 1d. § 811(a).



also United States v. Geenwood, 974 F. 2d 1449, 1472 (5th G r.1992)
("Since the early 1970s, as a matter of |aw, nethanphetam ne has
been classified as a schedule Il controlled substance."); United
States v. Allison, 953 F.2d 870 (5th G r.) (holding rescheduling of
met hanphet am ne from Schedule |11 to Schedule Il had been properly
acconpl i shed), cert. denied, --- US ----, 112 S . C. 2319, 119
L. Ed. 2d 238 (1992). Consequently, we reject Segler's first claim
of error.
B

Segl er next contends that the district court m sapplied the
Sentencing GQuidelines in sentencing himas a career offender.?2 A
district court's technical application of the Quidelines does not
give rise to a constitutional 1issue cognizable under § 2255.
Vaughn, 955 F.2d at 368. Applying the 8§ 4B1.1 criteria to
determ ne whether to sentence as a career offender does not
inplicate any constitutional issues. United States v. Faubion, 19
F.3d 226, 233 (5th G r.1994). Moreover, this claimcould have been
raised on direct appeal. See Vaughn, 955 F.2d at 368 (a
nonconstitutional claim that could have been raised on direct
appeal , but was not, may not be raised in a collateral proceeding).
Accordingly, Segler is not entitled to 8 2255 relief.

C

Segler next alleges that the district court erred in

2United States Sentencing Conm ssion, Guidelines Manual, §
4B1.1 (Nov. 1989) (noting that a defendant is a career offender
if he has three felony convictions of either a crinme of violence
or a controlled substances offense).
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calculating his base offense level by including the entire 8.5
gal |l ons of acetone seized by police officers.® W considered, and
rejected, this issue on direct appeal. See Segler, slip op. at 4-
5. Therefore, we need not reconsider this argunent on 8§ 2255
revi ew. United States v. Kalish, 780 F.2d 506, 508 (5th Cr.),
cert. denied, 476 U.S. 1118, 106 S.C. 1977, 90 L. Ed. 2d 660 (1986).

Segl er al so argues that we shoul d reduce his sentence because
a recent anmendnent to the Sentencing Quidelines nmakes clear that
the district court should not have cal culated his base offense
| evel using the entire quantity of acetone.* Segler contends that
Amendnent 484 was to be retroactively applied and, consequently,
the sentence inposed was illegal. See U . S.S.G § 1B1.10(d) (noting
t hat amendnent 484 is to be applied retroactively). However, under
the law in effect at the tinme of sentencing, the district court
correctly included the total weight of the solution seized in
determ ning base |evel. See United States v. Sherrod, 964 F.2d
1501, 1509 (5th Cr.1992); Baker, 883 F.2d at 15. Moreover, this
very claim was rejected on appeal. Segler, slip op. at 4-5.

Because reconsidering an issue raised on direct appeal is beyond

3The acetone, which is used to clean the methanphetani ne,
cont ai ned detectable anobunts of the drug. Under the law in
effect at the tinme of sentencing, a defendant's base offense
| evel was determ ned by reference to the total weight of the
m xture in which an illegal substance was found. See United
States v. Baker, 883 F.2d 13 (5th Cr.1989).

“Thi s anendnment, which becane effective in Novenber 1993,
expressly provides that "m xture or substance" as used in § 2D1.1
"does not include materials that nust be separated fromthe
control | ed substance before the controll ed substance can be
used." U S. S G App.C. anend. 484 (Nov. 1993).
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the narrow scope of 8§ 2255 review, Kalish, 780 F.2d at 508, we
decline to consider the nerits here. W note, however, that Segler
is not barred fromraising the issue in a notion pursuant to 18
US C 8 3582(c)(2).° See US. S.G § 1B1.10; United States v.
Towe, 26 F.3d 614, 616 (5th G r.1994) (hol ding that a defendant may
seek a reduction under 8§ 3582(c) where the applicable guideline
range has been lowered as a result of a retroactive anendnent).
D

Segler clains that the district court incorrectly adjusted
his base offense | evel upward two points for possessing a firearm
whi | e manuf acturi ng net hanphetam ne.® He argues that this upward
adj ust nent, when conbined with the sentence he received for being

a felon in possession of a firearm constitutes doubl e jeopardy.

°18 U. S.C. § 3582(c) provides:

(c) Modification of an inposed term of
i nprisonnment.—Fhe court may not nodify a term of
i nprisonment once it has been inposed except that—

(2) in the case of a defendant who has been
sentenced to a termof inprisonnent based on a
sentenci ng range that has subsequently been | owered by
the Sentenci ng Conm ssion pursuant to 28 U . S.C. 994(0),
upon notion of the defendant or the Director of the
Bureau of Prisons, or on its own notion, the court may
reduce the termof inprisonnent, after considering the
factors set forth in section 3553(a) to the extent that
they are applicable, if such a reduction is consistent
with applicable policy statenents issued by the
Sent enci ng Conm ssi on.

18 U.S.C. A. § 3582(c) (West Supp.1994).

6Section 2D1.1(b) (1) of the guideline directs the district
court to increase a defendant's base offense level by two "[i]f a
danger ous weapon (including a firearm was possessed during the
conmi ssion of the offense.”



He al so argues that the district court erred in not grouping the
met hanphet am ne and firearns counts as "rel ated conduct offenses”
pursuant to § 3D1.1.’ Assuming arguendo that these clains are
cogni zabl e on collateral review, we find both to be without nerit.

Segler's double jeopardy argunent "m sperceives the

di stinction between a sentence and a sentence enhancenent.' "
United States v. Ainsworth, 932 F.2d 358, 363 (5th Cr.) (quoting
United States v. Moicciola, 891 F.2d 13, 17 (1st Cr.1989)), cert.
denied, --- US ----, 112 S.C. 346, 116 L.Ed.2d 286 (1991). The
danger of violence increases when firearns are present during
drug-related crinmes. Sentence enhancenent for firearns possession
seeks to discourage drug traffickers from possessing firearns.
US S G §82D1.1, cooment. (n. 3). The record reflects that | oaded
firearms were found at defendant's residence, where the drug
| aboratory was | ocated. Because Segler does not claim that the
firearns at issue were not connected to the offense, the district
court did not err by increasing Segler's offense level after

finding that he possessed the firearnms during the comm ssion of a

drug offense. U S.S.G § 2D1.1(b)(1); see also United States v.

'Section 3D1.2 provides:

All counts involving substantially the sanme harm shal

be grouped together into a single Goup.... Counts
i nvol ving the sane harmw thin the nmeaning of this
rul e:

(c) When one of the counts enbodi es conduct that is
treated as a specific offense characteristic in, or
ot her adjustnent to, the guideline applicable to
anot her of the counts.



Hew n, 877 F.2d 3, 5 (5th Cr.1989) (noting that the offense | evel
should be increased "unless it is clearly inprobable that the
weapon was connected with the offense') (citation omtted).
Accordingly, there was no violation of Segler's double jeopardy
rights. A nsworth, 932 F.2d at 363.

Li kewise, there is no nerit to Segler's claim that the
district court failed to "group" the two counts for sentencing
under § 3D1.1. Segler m sunderstands the calculation of his
sentence. The district court did group the counts, pursuant to §
3D1. 2(c).® However, because the resulting guideline range—360
months to |ife—was greater than the statutorily authorized maxi mum
sentence for the nethanphetam ne count—-240 nonths—the statutory
maxi mum penalty controlled. See U S.S.G § 5GL.1. Consequently,
8§ 5GL.2 required the district court to i npose consecutive sentences
for the methanphetam ne count and the firearm count.® As Segler
recogni zed, the district court inposed the statutory maxinmm
penal ty of 60 nonths for the unlawful possession of afirearmin an

attenpt to inpose a sentence wthin the guideline range.

8The Presentence Report ("PSR') noted that the offense,
possession of a firearmby a felon, enbodies conduct that is
treated as a specific offense characteristic in, or other
adj ustnent to, the guideline applicable to count two and
"grouped", pursuant to 8 3D1.2(c).

°U.S.S.G § 5GL.2(d) provides, in relevant part:

| f the sentence inposed on the count carrying the

hi ghest statutory maximumis |less than the total

puni shnment, then the sentence inposed in one or nore of
the other counts shall run consecutively, but only to
the extent necessary to produce a conbi ned sentence
equal to the total punishnent.
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Therefore, the district court accurately applied the guidelines
Wth respect to sentencing for "closely rel ated" counts.
E

Segler also alleges that the district court erred in inposing
a $30,000 fine wthout making specific findings regarding his
ability to pay. The "propriety of a fine is a matter relative to
sent enci ng and shoul d have been rai sed on direct appeal and not for
the first tinme in a 8 2255 proceeding.” United States v. Davis,
No. 93-8131, slip op. at 1-2, 8 F.3d 23 (Table) (5th Cr. Cctober
29, 1993). Mor eover, even assum ng arguendo that his chall enge
cones under § 2255,1° his claimlacks nmerit. Wile Segler correctly
identifies the various factors to be considered, see 18 U S.C 8§
3572(a) and U S.S.G 8 5El1.2, the district court need not make
express findings regarding these factors. United States .
Mat ovsky, 935 F.2d 719, 722 (5th Cir.1991) ("[T]he guidelines set
forth no requirenent that the district court nmake express findi ngs
[ denponstrating consideration of the factors in 8 5EL.2], and we
decline to create one.").

F

Lastly, Segler alleges ineffective assistance of counsel.
Segler specifically contends that he received ineffective
assi stance during sentencing and on direct appeal because counsel
failed to challenge: (1) the district court's categorization of
hi mas career offender; (2) the two point enhancenent for weapons

possession pursuant to U.S.S. G § 2D1.1(b)(1); and (3) inposition

10See Part II.F.iii.



of the $30,000 fine.

A claimthat counsel has rendered i neffective assi stance w ||
succeed only if the defendant proves that such counsel was not only
objectively deficient, but also that the defendant was thereby
prejudi ced. Strickland v. Washi ngton, 466 U.S. 668, 687, 104 S. Ct
2052, 2064, 80 L.Ed.2d 674 (1984). Additionally, there nust be a
"reasonabl e probability that but for trial counsel's errors the
def endant's non-capital sentence woul d have been significantly | ess
harsh. " Spriggs v. Collins, 993 F.2d 85, 88 (5th G r.1993).
Accordi ngly, a court nust consider such factors as the defendant's
actual sentence, the potential mninmmand nmaxi mum sent ences t hat
could have been received, the placenent of the actual sentence
wthin the range of potential sentences, and any relevant
mtigating or aggravating circunstances. |d.

[

Segler first submts that counsel was deficient in not
chal l enging the district court's determ nation that he was a career
of f ender. Def endant asserts that his two prior convictions for
drug possession fail to qualify as "controll ed substance of fenses”
for purposes of US S . G 8§ 4Bl1.1.' Categorization as a career
of fender placed Segler in crimnal history category VI. According
to Segler, however, his crimnal history warranted placenent in

category |IV. W need not reach the nerits of Segler's contention

HUUnder U.S.S.G 8§ 4Bl1.2(2), which defines "controlled
subst ance offense," prior convictions of possession w thout
intent to manufacture, inport, export, distribute, or dispense
are not controlled substances offenses.
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that he was not a career offender because Segler has failed to
satisfy the second prong of the Strickland standard. Segler's
of fense Il evel of 40 resulted in an i nprisonnent range of 360 nont hs
tolife, regardl ess of whether his crimnal history category was |V
or VI.!? Because the sane guideline range would have resulted in
the absence of Segler's categorization as a career offender, no
prejudice resulted from counsel's failure to raise the career
of fender issue. Accordingly, we reject this portion of Segler's
i neffective-assistance claim
ii
Segler further contends that counsel was ineffective for
failing to challenge the enhancenent for weapons possession at
sentencing and on direct appeal. |In fact, counsel did object to
the two points at the sentencing hearing but the district court
overruled his objection. Additionally, an upward adjustnent was
directed by the Guidelines. See supra part IlI.E. Therefore, we
find that counsel's failure to challenge this issue again on direct
appeal was not "deficient." See Strickland, 466 U S. at 688, 104
S.Ct. at 2064.
i
Finally, Segler alleges that counsel's failure to chall enge
on appeal the district court's inposition of a $30,000 fine

constitutes ineffective assi stance. W do not reach the nerits of

12The Sentencing Table contained in the Guidelines Manual at
Chapter Five, Part A, determ nes the applicable range for
sentenci ng according to one's offense |level and crimnal history
cat egory.
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this claim because we conclude it |ies outside the scope of 28
U S C § 2255.

The pl ai n | anguage of § 2255 provides only prisoners who claim
a right to be released from custody an avenue to challenge their
sentences: "A prisoner in custody under sentence of a [federal]
court claimng the right to be released ... may nove the court
whi ch inposed the sentence to vacate, set aside or correct the
sentence." 28 U S.C. § 2255. However, "[a] nonetary fine is not

a sufficient restraint on liberty to neet the "in custody'
requi renent for 8§ 2255 purposes.” United States v. M chaud, 901
F.2d 5, 7 (1st G r.1990); accord Spring v. Caldwell, 692 F.2d 994,
999 (5th G r.1982) ("arrest warrant issued for willful refusal to
pay a fine does not anpbunt to custody within the neaning of 28
US C 88 2241 and 2254 in habeas cases challenging the
constitutionality of a statute that only inposes a fine").
Segler's status as a federal prisoner brings him clearly
within the class of petitioners described in 8§ 2255. However, his
i neffective assi stance of counsel claimrelating to his fine raises
t he question whether his claimarises under § 2255. W concl ude
that 8 2255's |imtation on who may seek release from federa
custody also inplies alimtation on the clains they may assert to
obtain a rel ease. Because Congress limted relief under § 2255 to
persons in federal custody, we hold that Congress also neant to
limt the types of <clainms cognizable under 8§ 2255 to clains

relating to unlawful custody.

Segler challenges his counsel's failure to appeal the
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i mposition of a $30,000 fine. Under Strickland, Segler must show
(1) that his counsel's performance was "deficient"; and (2) that
counsel 's deficient performance prejudiced him See id., 466 U. S.
at 687, 104 S.C. at 2064; Spriggs v. Collins, 993 F.2d 85, 87
(5th Gr.1993). W hold that when a prisoner asserts an
i neffective assistance of counsel claim under § 2255, he nust
satisfy Strickland's prejudice requirenent by showi ng harm that
relates to his custody. That is, if counsel's constitutionally
i nsufficient assistance affected the trial court's quilt
determ nation or the sentencer's inposition of a prison term a
prisoner's ineffective assistance of counsel claimfalls within the
scope of § 2255; if, as here, it relates only to the inposition of
a fine, his claimfalls outside § 2255. %

This interpretation of Strickland' s prejudice requirenent in
t he habeas context pronotes even-handed treatnent of simlar Sixth
Amendnent clains. A convicted defendant who receives an all egedly
erroneous fine because of constitutionally i nadequate assi stance of
counsel cannot seek post-conviction relief under § 2255, see
M chaud, 901 F.2d at 7, and neither should a petitioner who i s both
fined and inprisoned have an opportunity to assert an identica
fine-related clai munder 8 2255. Qur readi ng of the plain |anguage
of 8§ 2255 suggests no reason why Congress woul d have intended to

treat these two identical ineffective assistance of counsel clains

13\WW note that Segler's release fromfederal custody is not
condi tioned on his paynent of the fine. W do not reach the
question of whether such a sentence would bring his fine-rel ated
Si xth Anmendnent claimw thin § 2255.

12



differently.

We are aware of at | east one case in which a Court of Appeals
inplied that 8§ 2255 was a proper avenue to assert an ineffective
assi stance of counsel claimrelating to the inposition of a fine.
In Vel a- Fossas v. United States, 1990 WL 443937, at *2 (1st Gr.
Sept. 7, 1990), the petitioner "clainmed that due to ineffective
assi stance of counsel ... [he] received a nore onerous restitution
obligation and greater fine than he should have in the first
place." The district court dism ssed the clains "on the apparent
basis that petitioner's sole proper renedy was under 18 U S. C. 8§

3569 and related regulations,” which provided indigent prisoners
with a renmedy to avoid continuing confinenent for failure to pay a
"stand conmtted fine." |d. The Court of Appeals held that the
district court erred by dismssing the clains on this basis. The
court then concl uded that the error was harnl ess because all of the
clainms | acked nerit. 1d. at *3. To the extent the First Circuit's
approach in Vel a-Fossas is inconsistent wwth our holding here, we
decline to follow its reasoning.

For the foregoing reasons, we AFFIRM

* * * * *x %
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